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SIJPREME COURT OF THE STATE OF NEW YORK
COUNTYOFSUFFOLK

THE STATE OF NE\{ YORK and
THE CENTR"AL PINE BASRENS JOINT
PI,ANMNG AND POUCY COMMISSION,

Plaintiffs, Index No. 20144697

Defendants.

IBTCTEDI CONSENT JUDGMENT

- against - Hon. Joseph 0. Pastoressa

STDVEN AFF'ATATO, DOLORES ALBERTO and
AFFA ORGANICS, INC.,

anbs+Viafinn
WIIERDAS, plaintifs, the State of New York and the Central Pine Barrens

Joint Planni"g and Policy Ccmmiesion (the "Commiesion" and together, the

"State"), commenced this action on March 5, 20L4, against defendants $t,ephen

Afratato, Afra Organics, Inc. (together, the "Affatato Defendants"), and Doloree

Alberto CAlbedo" and with the A.ffatato Defendants, "Defendants") by flling a

verified complaint (the "Complaint") alleshg Defendants had violated the long

Island Central Pine Banens Protection Act (.'Pine Barrens Protection Act"), the

Qompreheneive Land Use Plan promulgated pursuant to the Act, and a

conservation easement granted by the Commission to defendant Alberto's

predecessor-in-interest, by clearing vegetation from, grading, and excavatirg 2.53

acres located on Suffolk County Tax Map Numbers 200-563-3-2 thru 6, 9, 10, 15,

and 1 thru 20 (the "Site"), on or about Octqber 12,2Q12, and by seeLing to impose
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civil peualtiee under Environynental Conservation Law S 57-0136, compeusatory

damages and reetitution under the qonservation easement, antl obtaiu remediation

ofthe $ite; and

WIIEBEAS, on May 30, 2018, the Court granted partial summary judgrneut

in plaintifs favor against the A.ffatato Defendantg, finding liability of their part for

the violations aeserted by the State of the Pine Barens Protection Act, the

Comprehensive Land Use Plan, and the conservation easement; and

WHEREAS, on May 30, 2018, the Court grauted partial summary judgpent

in favor of Alberto against the Afratato Defendants on her crogs'claime for specific

performance or breach ofcoatract; and

WIIEBEAS, since the Qourt's order of May 30, 2018, the parties have

engaged in ongoiag litigation regarding the restoration of the Site and the amount

ofthe civil peoalties owed to the State for the abovementioned violations of law; and

WHDREAS, the parties wish to resolve thie matter according to the following

terms, without further litigation, and the State concluding that entry of this

Coneent Judgnent is in the public interest;

IT IS HEREBY STIPITLATED, ORDEBED, AND DECREED, as follows:

I. JUBISDICTIONATYDVENUE

1. This Court has juris<liction over the subject matter of this action

purguart to Enyimnmenta-l Conservation Law Articles 49 and 57, and Ju<liciary

Law $ l.{O-b. Defendants hereby waive all objections and defenges they may have to

,
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the jurisdiction of the Court or to venue in this Couuff. The Qourt shall have

continuing jurisdiction to enforce the terms of this Consent Judgment and to reeolve

any disputes that may arise hereunder.

U. APPI,IgABILITY

2. The obligations of this Consent Judgment apply to and are bindine

upon the State and Defendants and their agente, heirs, 8u@e88or8, and aeeigns.

3. No transfer of ownership ofthe Site or any portion thereof shall relieve

the Affatato Defendants of their obligation te ensure that the terms of the Congent

Judguent are implemented.

IIr. pFFESmVE p,ALE

4. The effective date of thie Consent Judgment ("Effective Date") is the

tlate the Court-approved Coneent Judguent showing entry by the County Clerk is

6led on the NYSCEF docket for thie Eatter.

rV. IUPLE,M.EMATION 9F THE REqTOEATIOI.{.PI+AN

5. The Affatato Defendants will carry out at their expense the

Comprehensive Restoration and Monitoring Plan (the "Rpstoration Plan"), attached

hereto as Exhibit A, to restore the Site.

6. For the avoidance of doubt, Defendantg authorize the StatB, including

agente and employees thereof, to access the Site to inspect and for any other

purposes concerning implementation of the Reetoration Plan, during ordinary

buginess hours.

o
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v. n4oNETAT,YP,ENA]rTrES

7 . The Afratato Defendants shall pay the Commission a civil peualty in

the amount ofone hundred thousand dollars ($100,000).

8. The Aflatato Defendantg may satisfr the monetary penalty owed in a

single payment of $100,000 e1 ia fulgfsllment payments, each paid in accordance

with Paragraph 9. Any lllsfallmsnfg shall be made as follows:

First payment of at least $25,000, due within 15 business days of the
Effective Date;

Second payment, together with the first payment, totaling at least
$50,000, due within eight (8) months of the Effective Date;

Third payment, together with the first and second payments, totaling
at least $75,000, due within sixteen (16) months of the Effective Date;

Fourth and final payment, together with all prior payments, totnling
$100,000, due within two (2) years ofthe Effective Date.

If the Affatato Defendants elect to satisfr the monetary penalty owed through the

payment of installments, the Affatato Defendants shall also be liable for interest at

a rate Qf 9.0olo per annum on any such amounts outstanding.

9. All payments shall be made by the Affatato Defendante or their

counsel by mailing a personal check or bank check made out to "Central Pine

Barrens Joint Planning and Policy Commission" to counsel for the Commission at

the following address:

Mihir Desai
Assistant Attorney General
New York State Office of the Attorney General
Enviroumental Protection Bureau
28 Uber8 Street

a

a

a

4
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6

New York, NY 10005

10. If the Afratato Defendants fail to make any payment of the payable

portion when due in accordance with paragraph 8 above, the complete payable

penalty of $100,000 shall become immediately due and subject to entry ofjudg:nent.

Upon application by the State at ary time after the Affatato Defendants fail to

make such payments when due under paragtaph 8, the Qlerk shall enter judgment

in the amount of One Hundred Thousand Dollars ($100,000), minus any penalty

amount and interest already paid, against the Affatato Defendants. The A-ffatato

Defendants consent to entry of judg:nent in thie Court by the State against the

Affatato Defendants in that amount.

YI. STIPqLATEDPENALTIES

11. If the Affatato Defendants fail to comply with the requirements set

forth in Paragraphs 8 and 9 within five (5) days of a payment becoming due, the

Afratato Defendants shall pay stipulated penalties of One Hundred and Fifty

Dollare ($150) per day, which ehall accrue until the balauce due is satisfactorily

paid. The Afratato Defendants shall pay any stipulated penalty within forty-five

(45) days of receiving tbe written demand from the Commission.

t2. If the Afratato Defendants fail to pay the civil penalties set forth in

Paragraph 11, the Afiatato Defendante shall also be liable for interest on such

penalties, as provided for in New York Civil Practice Law and Rules $ 5004,

accruing as ofthe date payment became due.
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13. the stipulated penaltiee provided for in this Consent Judgment shall

be in addition to any other rights, remedies, or sanctions available to the

Commission for the Affatato Defendants' violatiou of this Coneent Judgment or

applicable law.

L4. As to all stipulated penalties, the Afratato Defeudants eonsent to entry

of judgment in this Court by the State against the Affatato Defendants in the

amount of the penalff.

vrr. F"IN.ANqIA.L.SpCURITY OIII TH,E B,ESTOFAT.ION PLAN

15. The Affatato Defendants agree to provide a financial security to ensure

that adequate funde are available to address the costs to be incurred by the State in

the event of any material breach by the Affatato Defendants ofthe obligations ofthe

Restoration Plan ('Financial Securit/').

16. The Affatato Defendante may fulfill their obligation to provide the

Financial Security by securing a bond in the amount of $200,000 within 45 days of

the Effective Date, if such bond is procured from an underwriter or broker who is

liceused by the State of New York to sell such financial instruments. The bond shall

inure to the benefit of the Commission to be used for payment of the costs of

compliance with the Restoration Plan in the event of any material breach by the

Affatato Defendants ofthe obligations ofthe Restoration Plan.

17. If the Affatato Defendants have not provided a bond acceptable to the

Commiesion by 45 days after the Effective Date, a suspended payment in the

6
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amount of S200,000, over aud above the civil penalty set forth il Paragraph 7 above,

will be inposed. This suspended payment ie to be ueed for payment of the costs of

compliance with the Restoration Plan in the event of any material breach by the

Afratato Defendants of the olligations of the Restoration Plan. The suepended

payment will be due and owing in its entirety thirty days (30) after the Commission

notifiee the Afiatato Defendante that such breach has taken place and makes

written demand for this suspended payment unlege the Afratato Defendants have

remedied the breach to the satiefuction of the Commission in the intervening period.

Once this suspended payment becomeg due, upon application by the State, the

Clerk ehall enter judgmeut against the Afratato Defendants in the amount of TVo

Hundred Thousand Dollars ($200,000), or euch lesser amount as may have been

demanded by the Commiseion. The Afratato Defendants coneent to eatry of

judgment in this Court by the State againet the Afratato Defendante in the smount

demanded by the Commission in the event that the conditiong of this paragraph are

met.

VIII. TRANSF'ER OF O1ryNERSHIP OF THE SITE

18. It is contemplated that ownership ofthe Site will be traneferred to Afra

Organics, Inc. Thig Consent Judgorent does not require transfer of ownership of the

Site to be completed ae a condition of compliance.

7
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19. In settlement of all claims between the Affatato Defendants and

Alberto, closing of the sale of the Site ghall take place within 60 days of the

Efrective Date.

20. The original purchase price of S126,000.00 is reduced to $110,000.00.

The Affatato Defendants and Alberto acknowledge that $12,500.00 is being held in

escrow by Alberto's attorney and that gaid amount shall be applied toward the

purchase price leaving a balance to be paid (by bank check only) at closing of

$97,500.00 subject to adjustments such as taxes as set forth in the original contract

of sale.

21. The Afratato Defendants and Alberto further agree that all fractional

Pine Barrens credits (originally provided in exchange for and/or in connection with

the conservation easement affecting the Site), if any remain and are transferable by

Alberto Cland Credite"), shall become the property of the purchaser upon the

closing of the gale of the Site ae get forth hereinabove. If any documents are

required to accomplieh the transfer of euch Land Qredits, all such documents shall

be prepared and provided by the Afratato Defendants' attorney. Alberto shall

reasonably cooperate and execute all documents reasonably rrecessary to accomplish

the transfer of the Land Credits. The Affatato Defendants acknowledge that Alberto

mates no representations, warranties nor guarantees as to the usefirlnese or value

of the Land Credits, if any, nor that the Land Credits are traneferable or

redeemable.

8
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22. Upon the completion ofthe closing ofthe eale ofthe Site, the Affatato

Defendants and Alberto shall exchauge general releases in the forms ar"exed

hereto as Exhibit "8" as well ae a stipulation of discontinuance, with prejudice.

2?. In the event the Afratato Defendants feil to timely cloee, Alberto'e

attorney shall release the S12,500.00 held in escrow and pay same to Alberto and

Alberto ehall have the right fs ;sfein ownership of the Site and/or sell the Site to

another person or entity.

DL BELEA$ES

24. Upon the Affatato Defendante' compliance with the terms and

conditions of this Consent Judgment, including the full implementation of the

Restoration PIan and payment of the civil penalty, the State agrces to release the

Afratato Defeudants from all claims that are the subject of this action, io.lsrling the

euspended payment set forth in Paragraph 17 above to the extent that it has not

become due and owing.

26, Upon the firll execution of thie Consent Judgment by all parties, the

State agrees to release Alberto from all sleims f[sf are the subject of this action, by

g6s filing of a stipulation of discontinuance, with prejudice.

x No+gEs

26. The Afratato Defendants shall serve any communication pursuant to

this Cons€nt qludgment via email upon:

Mihir Desai
Assistant Attorney General

9
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New York State Ofrce of the Attorney General
Mihir.Desai@ag.ny. gov
(with copy to Elizabeth.Morgan@ag.ny.gov)

and

John C. Milazzn
Staff Counsel
Central Pine Banena Jqinf planning and Policy Commission
John.Milazz@SCWA.com

Stephen Affatato and Affa Organics, Inc.
160 Iong Ieland Avenue
Holtsville, New York 11742

with a courtesy email to Frederick Stern, Eeq. at scheyeretern@gmail.com.

xI. MISCELL.AIYEOUS

28. This Consent Judguent shall constitute the entire agreement of the

State and Defendants with respect to settlement of the violations alleged in the

Complaint.

29. Any failure to comply fully and timely with auy t€rm or condition af

this Conseut Judgmeat shall constitute a violation of this Conseat Judgment. In

adttition to requiring payment of the bond or Buspended payment amount set forth

in Paragraphs 16 and 17, as applicable, such violation may subject the Affatato

10

27. The Commiesion shall selve any demand for stipulated penalties

pursuart to Paragraphs 1l and 12 by certified United States mail, return receipt

requested, or by recognized overnight mail service that provides proof of delivery,

upon:
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Defendants to civil enforcement action for injunctive relie( statutory penalties, and

other sanctione.

30. If the Affatato Defendante cannot comply with a deadline or

requiremeut of thie Coneent Judgment because of a war, strike, riot, or other

condition which was not caused by the negligence or willful mieconduct of the

Afratato Defendante and which could not have been avoided by the Afratato

Defendants through the exerciee of due care, the Affatato Defendante shall apply in

writing to the Commission ae soon as practicable after obtaining knowledge of such

fact and request an extension or modification ofthe deadline or requiremeut.

31. The A.ffatato Defendants shall indemni.ff and hold the Commiesion,

the State of New York and their representatives and employeee harmless for all

claime, suite, actions, damages and costs resulting from the acts and/or omissione of

the Afiiatato Defendante, intentional, negligent, or otherwise, of every nature and

description, arising out ofor resulting from the gompliance or attempted compliance

with the provisione of this Consent Judgment by the Affatato Defendantg or their

employees, servants, agents, suqcesaors or assigrrs.

32. This Conaent Judgment may be enforced by the Attorney General of

the Stat€ of New York before this Court. For purposes of this Consent Judgment,

the parties agree that tbe Court has continuing jurisdiction in this matter to enforce

the terms of thie Consent Judgment and that it shall retain jurisdiction until such

time that the Afratato Defendants have fulfilled their obligatione hereunder.

11
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33. The provisious of this Consent Judgment shall inure to the benefit of

and be binding upon the State and upon the Defendants, their agente, heirs,

legatees, successors (inclutling successors in title), trustees in bankruptcy, and

assigns.

34. Thie Consent Judgment may be executed in counterparte, all of which

when taken together, shall constitute an original of this Consent Judgment, and by

electronic signature. Copiee of sigaatures, includirg copies transmitted

electronically, shall be treated as originals.

xu. CoMPLIANCPWITH TEpEBAL TAx BpPOBTTNq REOTTTREM.ENTS

36. Pureuant to 26 U.S.C. S 6060X and 26 C.F.R. $ 1.6050X-1, the Office of

Attorney General of the State of New York COAG") is required to send to the

Internal Revenue Service (IR"S") anaually, a completed IBS Form 1098-F ('Fines,

Penalties, and Other Amounts") with respect to any court order or settlement

agreement (including coneent judgments), that require a payor to pay ar aggegate

amount that OAG reaaonably believes will be equal to, or in excess o{ $50,000 for

the payor's violation of any law or the iavestigation or inquiry into the payor's

potential violation of any law, including amounts paid for "restitution or

remediation of property'' or to come "into compliance with a law." OAG is further

requted to furnieh a written etatemeut, which provides the same information

provided to the IRS, to each payor (i.e., a copy of IRS Form 1098-F). Failure to

comply with providing IRS Form W-9 or Tax Identification Number ("TIN'), as

t2
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described below, may subject parties to a penalty, per 26 U.S.C. S 6723, 26 U.S.C. $

6?24(dXB), and 26 C.F.R. $ 801.6723-1.

36. To provide OAG with sufficient information to enable it to fuIfiIl these

reporting obligations to IRS, the Affatato Defendante ehall:

a. Complete an IR"S Form W-9 ('Request for Taxpayer Identification
Number and Certi6cation'), which is available at
httpe://www.irs. gov/pub/irs-pdflfir9.pdf;

b. Within 30 days of the Elfective Date of this Consent Judg:nent (as

defined in Paragraph 4 above), email its completed IRS Form W-9 to
Assistant Attorney General Mihir A. Degai at mihir.desai@ag.ny.gov,
or mail the completed IRS Form W-9 to the following address:

Mihir A. Desai
Aseietant Attorney General
New York Statc Office of the Attorney General
Environmental Protection Bureau
28 Liberty Street, 19th Floor
New York, NY 10005

c. If either of the Affatato Defendants have certified in their completed
IRS Form W-9 that they have applied for a TIN and that the TIN has
not been iseued to that defendant within thirty (30) days after the
Efrective Date of thie Consent Judgment (as defined in Paragraph 4 of
this Consent Judgment), then that defendant shall further:

notiS OAG by e-meiling Assistant Attorney General Mihfu A.
Desai at mihir.desai@ag.ny.gov of this fact within forty-five (45)
days after the Dffective Date of this Consent Judgment (as
defined in Paragraph 4 of this Consent Judgment); and

l.

u. Witlin five (5) days of that defendant's receipt of ite TIN,
provide that defendant's TIN via email to Aseistant Attorney
General MihL A. Desai at mihir.desai@ag.uy.gov or mail that
defendant's TIN to the following address:

Mihir A. Desai
Assistant Attorney General
New York State Office of the Attorney General

l3
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Environmental Protection Bureau
28 Liberty Street, 19th Floor
New York, NY 10005

)srr. E)crrBrls

3?. The following attachmeuts are attached to and incorporated into thia

Consent Judgment:

. "Exhibit A" ie the Restoration Plan.

"Exhibit B" are the forms of general releBse to be executed and exchanged by the Affatato
Defendants and Alberto.

* Signatures on following page *

14
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Dated: New York, New York
Match 16, 2024

AGREED TQ:

IJTITTA JAIIES
Attorney General
State of New ork

By
A Desai

28 Uberty Street
New York, New York 10006
(2r2) 4r6-847E

Counsel for Pl,aintiffs
Thz State of New York and
the Central Pine furrens Joint
Planning ond Poliq Commission

SCEEYER &STERN,I,LC

By:
F*ZbZ Sa,.,t,

Counsel for Defendanta
SwuenAffawtn and Affa Organica,
Inc.

RICHARD M. GREENE, P.C.

Richard M. Greene
180 Froehlich Farm Blvd.
Woodbury, New York, 11797
(516) 36'L7456

Counpl for Defenfunt
Dolores Alberto

t^ b
soo

H Joeeph C. Pastoressa, J.

Dokd t tfalay

15

Fretlrick P. Stern, Esq.
110 Lake Avenue So., Suite ,16

Nesconset, NY 11767
(ffir)265-8500

By:
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