STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL
ELIOT SPITZER THE CAPITOL
Attorney General ALBANY, NEW YORK 12224 (518) 474-7330

December 7, 2005

Hon. Sue Ellen Wooldridge

Assistant Attorney General

Environment and Natural
Resources Division

U.S. Department of Justice

Washington, DC 20530

Re: United States v. General Electric Company, Civil Action No. 05-cv-1270,
D.J. Ref. 90-11-2-529

Dear Ms. Wooldridge:

| write to express my concerns about the proposed Hudson River Remedial Action Consent
Decree (the Decree), an important milestone towards the long-delayed removal of PCBs from one
of the Nation’s premier river resources. While the Decree is an important step toward the cleanup
ofthe Hudson River, it contains elements that significantly detract from the achievement of that goal
and the purposes of the Federal Superfund law, the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), 42 U.S.C. § 9601 et seq.

In February 2002, EPA’s Record of Decision (ROD) for the site selected a dredging remedy
and set forth criteria for delineating areas to be dredged. The extraordinary detail of the Decree and
its attachments attests to the diligence of U.S. Environmental Protection Agency (EPA) and U.S.
Department of Justice (DOJ) staff in the implementation of the ROD. Yet, with its unprecedented
attachments defining the details of the work to be done, the Decree conflicts with the ROD and
represents a disturbing departure from EPA’s general practice of retaining the discretion to make the
best technical decisions regarding the details ofa remedial project in order to protect the environment
and the public health.

On the merits, despite general adherence to the ROD, which is required by law, some aspects
ofthe Decree and its attachments conflict with the ROD and will likely result in more PCBs remaining
in the Hudson River than either the State of New York or the public reasonably contemplated when
the ROD was issued nearly four years ago. For example, the polluter, General Electric Company
(GE), would be permitted by the Decree to opt out of the dredging project after a single season.
Negotiation of the Decree and sampling over a protracted three-and-a-halfyear period have already
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caused a two-year delay in the implementation of the ROD, which had been scheduled to start this
past summer and now will not begin until Summer 2007. GE should not be allowed to delay this long
overdue remediation any further by opting out.

The provisions of the Decree which raise concerns are described in detail in the enclosed
memorandum from my staff and include the following:

. The GE opt-out provision;

. Failure to require sufficient collection and analysis of samples to maintain fish
consumption advisories to protect public health;

. The arbitrary limit on the amount of backfill for habitat replacement;

. Failure to require sufficient dredging equipment to respond to contingencies;

. Permitting excessive residual contamination in near-shore areas; and

. The role for GE in the Phase 1 peer review process.

Asaresult ofthese provisions, and notwithstanding the importance of compelling GE to begin
the dredging immediately, I strongly urge you and EPA to engage GE in an expedited negotiation to
address the most serious problems with the Decree. To achieve that goal, the Decree could be
withdrawn, for one month-long renegotiation period, under your authority in 28 C.F.R. §50.7 and
CERCLA 8§ 122(d)(2)(B).

The successful resolution of this matter requires the full cooperation of GE. Considerations
of narrow self-interest should be put aside and the environmentally sound steps necessary to make
the Decree fully consistent with the goals of CERCLA, particularly the promotion of prompt and
effective cleanups of hazardous substances, should be taken now.

. Very truly your
Eliot Spitzer
cc: George Pavlou, Director, Emergency and Remedial Response Division, USEPA, Region 2
Denise M. Sheehan, NYSDEC Commissioner

Antonia Novello, NYSDOH Commissioner
Stephen D. Ramsey, Vice President, General Electric Co.



