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TIlE CITY OF NEW YORK.	 ) Docket No.
 
)
 

. Plaintiff, . )
 
)
 

VS. )
 
) 

GLAXOSMITHKLINE PLC, and ) 
.·sMl'rHtuNEBBBCHAMCORrORATION, ) JaryT............ 

)
Defendants. .	 ) . 

) 
--...,.--~~--~---..;.--------x 

. Plaintiff, the City ofNew York ~ City"), by i1a attorneys, GOODKIND 

LABATON RUDOFF & SUQlAROW llP, MICHABL A. CARDOZO, Corporation Counsel· . 
.	 . 

oftile a~ ofNew York, and GLASSER. AND G~BR. P.L.C., for its compJllint against 

GlaxoSmithKline PLC and smitbKline Beeebain Cotporation (coDcetively '"GSKi, Upon 

information andbelie( alle.. as foUows: 

..	 . 

1. The Citybrinpthis compIaintb monetIry, equitable iUJ.d qunctive 

relieffrom harm causect by DcfeIdInta"ma:rbtiI'c_....ofthc dlua Augmeotinf} in 

violation ofSection 2 oftbe SheiIi1an Act, IS u.s.C., 2, New YOlk State'. Medicaid fraud 
.	 . . . 

. . 
statute, Soc. Servo L. § 145-b. NdW York State....._ UDfiirb'usine88 competition Jaws, 

.	 . 

Gen. BtJs. L. §§ 340 and 349, and the Jaw of1lDj1alt.'~. 

2. The cJty prays appIOrimateIy W..4ofdr.e costa ofall ModKDi 

expenditures incurred on behalfofCity reside.Dta, ~ thoto lOr prescription drugs. In 2002 

alone, Medicaid paid $14,713,827 to reimbune ~ofAuamentineby New York City 
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3. . Augmentintl, a 1nncl-namo ~ription dru& is a broad-spectnun oral 

antibacterial combination ofthe antibiotic amoxici1liilandpotassium clavu1anate. Augmentin® 

. is used to treat a wide range ofcommon b~ infeC*icms. p&rticular1y respiratory infections. 

4. Through fraud and other ~ anticompetitive activities, Defendants 

.havemaintained an unlawful monopoly on the man1lfacturc, mBeting and sales ofAugmentin«l 

.:iIi the United States since 1984. Defendants' un1awlbl conduct has prevented and continues to 

prevent generic versions ofAugtnentid·trom comma to the United States market, thereby 

causing injury to the City as a Meciicaid payor. 

5. Plaintift'alleges tbat~ have unIawfWly extended their monopoly 

in the United Stab market for amoxicillin-po__.clavulanatc by (i) improperly filing and 

prosecuting a series ofreduDdant patent applicati~ that merely nplicated prior art established 

by earlier, original patents ("double pataating"); (ii~",tedundant patents that issued from 

. those applications to prevent generic drua 1DIkG*..CDteriDg the market for generic 
. , . 

Ausmentin«); and (iii) inclucling • least some of~ NlhtnrllRt ~inlUbmissiODS to the 

Food and Drug Administration ("FDAjiB am.....iDteDded to have the unlawful effect of 

preventing or inhibiting generic competition in the ~. mmtet. 

6. Two series ofrechmdat·patebtI boW byDereodants - a series ofthree 

patents that issued in 1985, BDd a .-ies oftour .....tIIIt iIIUOd in the years 2000 and 2001 ­

have now been held by this Court lobe invalid, adlidabthat has bceD affirmed by theCoW1 of 

Appeals for the Federal Circuit 
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7. Defendants long enjoyed an unlawful monopoly made possible by these 

invalid patents, and still benefited during the pendency ofthe patent litigations by, among other 

things, threatening generic competitors with monetary damages fot infringement ofthese invalid 

patents. 

8. ~c dnlg makers have filedapplieations with the FDA requesting 

approval to market generic versions ofAugmentinCl. At least fburgeo:eric manufacturersl have 

received FDA approval to market generic dosages ofAuamentiJl(t. Nevertheless, due to 

Defendants' multiple patent filings, and threats ofeeoa.omic reprisal, these approved generic 

fonnulations ofAugmentin@ were not immediately made available to the United States market, 

and generic companies have been slower to satisfy..market daJumd than they would have 

been but for Defendants' anticompetitive efforts. 

9.. As a direct and proximate result ofDefendants' unlawful conduct, 

Plaintiffhas been denied the lower costs resulting ftomfiee and umestlainedcompetition in the 

market for amoxici1lin-potassium clawlanate. ~'pata1t fiJinp, litigation and other 

unlawful conduct constitute, inter alia, a deh'berate ~e to monopolize the market for 

Augmentin® and its generic equivalents. and a YioladonofMedicaid law. 

10. PlaintiffCitY ofNew yart u • municipal corporation organized pursuant 

to the laws oftbe State ofNew YOlt. By statute. the City paYs 25% ofmost Medicaid costs, 

including prescription drug costs, for City resicJemtI. N.Y. Social SeIviCXJI Law § 368-1. 

J Two o{these mmufacturen. Let .P!lInDlceutkal..nd Gtdmi ~ are owned by tile-same 
pa1'CDt, NoVllJ1is AG. • 
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Because ofDefendants' anticompetitive, fraudul. IDd inequitable conduct, which has 

prevented generic competition for Augmentin® and' baa led to unlawful monopolistic prices, the 

City, along with the State and Federal govemm~has overpaid for Augmentin® and its 

generic equivalents on behalfofMedicaid recipients. 

Pefe,daDts 

11 ~ Defendant GlaxoSmitbK.line PLC isaUnited kingdom corporation. with 

its principal place ofbusiness at G1uo WeUcome H01ite,BerkeleyAvenue, Grenford. 

Middlesex, 006 ONN, United Kingdom~ GI8X~ was formed following the December 

,,2000 mqer ofSmitbKJine Beecham PLC and GIQO Wellcome PLC. 

12. Defendant SmithKline Beecham Corporation is a corporation organized ' 

ancJexisting under the laws of tho Commonwealth ofPennsylvanii. Its principal offices are 

located at One Fnmklin Plaza, Philadelphia, PeDDB)'IvllDia. SmithK1ine Beecham conducts 

business in the name ofGJaxoSmithKline, Inc. 

13. The acts alleged in this Complaint to have been done by Defendants were 

authorized. ordered and peJformed by their officers, diRctora, agents, employees, representatives 

"or subsidiaries while engaged in the mmagement, direction, control or transaction oftheir 

business affairs. 

14. PlaintiJrbrinp this action...Section 16 ofthe Clayton Act. 15 U.S.C. 

§ 26, for injunctive relict as wen'lS for reuonaWoattomays' feea ad costs, With iespect to 

injuries sustained by PlaintiffariIing fiom viol__byDefcndaDtI oftho fodcral antitrust taws, 

including Section 2 oftbe Sherman Act, 15 U.S.C.§2. 
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IS. The Court haajutisdiction over this matterpmsuantto 28 U.S.C. § 1331. 

, The Court has supplementaljurisdiction over the state Jaw claimlpursuant to 28 U.S.C. § 1367. 

16. This Court't1Io has jurisdiction by virtue ofdiversity ofcitizenship, 
. . . '. 

pursuant to 28 U.S.C. § 1332. The amount in con...,.,..y is in exeess of$75,000. 

17. , Venue is prop« in thiajudici8ldistrictpurBU8Dt to 15 U.S.C. § 22, 28' 

U.S.C.' § 1391(b) 'and (c), and 28 U.S.C. §'1407, ~~do business in this judicial 

district. 

·I!ttIMrAT.I.J1WtI6IRCQICMIIQ 
18. At aU timesnlleva*rt herein,'J)efeodants 11iaD1ifactured, marketed and sold' 

substantial amounts ofA~ in a continuoui'. UDintemJpted flow ofinterstate 

commerte. DefeDdants utilized the United' StatesmaiJi and interstate and international telephone 

lines as well as means ofintetltate aDd intemati~tnwel in order to effectuate their scheme to 

monopolize the Augmen1ine martel The:i11ega1 JDOAOPOlization and attempt to monopolize the 

'market tbr Augmentid>has,'tbereforc, substantially affectedintcrstate aDd foreign commerce. 

',IILIDr!UIiIIIW,, " ," , ", 

, , 

19. To the exteDt appIicab1e to" claims aU..herein, the relevant product 

,mattet is the market for the marntficturcand Ale ofA\lIIIleatine IDd its generic bioequivalents. 

20. The rclevald ,~ JD8I!ket it the UBited States as a whole. 

21. Until July 15, 2OOZ, I>eftDdIritI' JDII'ket'shIre in the relevmt product and 

geograpbie markets was 100 perotIIt. 

" '.LEVANT Tu.PalOD 

22. The Relovallt Time Period it;.December ~,2001 to the present. 
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A. New Dug APDBgtlou 

23. The laws governing pha:rmac*1tical products were intended to balance the 

competing policy goals ofallowing new drug inDovatorsto obtain an economic return on their 

investments, while also alloWing eonsumers,govetiJ:lmClJtS aDd insurers access to more affordable 

generic versions ofbrand-name drugs. DcfendaDtI haVe caUsed PlaiDtift'to sustain iJVury to its 

. business or property by thW81tin8 the,intention of the law governing pharmaceutical products 

and forcing Plaintiffto pay supt'BCOnJpditive priccsforAugment.inf). 

24. The Federal Food, Drug and CoEetic Act (the "FDCA") regulates the 

manufacture anddistnbution ofdrugs IDClmedicil ckMeea in the United States, 21 U.S.C. § 301 

et seq. Under the FDCA, the FDA must gnmt pre-DUli'tet approval before a company may sell a 

new drug - often referred to as a "pioneer" or "branded" drug - in interstate commerce in the 

United States. 21 U.S.C. § 355(a). Pre-market apptOval for a new drug must be sought by filing 

a new drug application ("NDA") with the FDA UDder§ 3SS(b) ofthe FDCA, demonstrating that 

the drug is safe and effective for its intended use. 

25. New dtugs that lie approved;for sIIe in the United States by the FDA are 

typically covered by patents, which proYidc the pateDt ~with the right to exclude others 

from making, using or sel~ that new ~ in tho UDited States for the duration of the patents, 

plus any extension ofthe origiDll patent period (dlci '1iDA Bxclulivity Period'') granted pursuant 

to the Drug Price Competition and P..Term ~OD Act of1984,21 U.S.C. § 3SS (uthe 

Hatch-Waxman Act"). 

26. Pursuant to 21 U.S.C. f35'), in jtJ NDA the" d11Ig manUf. 
must list all patents that claim the drug for which FPA lPPJOVai i. being sought, or that claim a 

·6 
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method ofusing the drug, and with respect to which a claim ofpatent infringement could 

reasonably be asserted against an unlicensed manufacturer or seller of the drug. 

27. Once the NDA is approved, any claimed patents are listed with the FDA in 
. . 

a publication titled Approved Drug Products with Thcnpeutic Equivall:l)Ce Evaluations . 

(commonly referred to as the "Orange Book''). where it.can beessily found and co:nsulted by 

future FDA 3I'J?licants. 

28. lfpursuant to 21 U.S.C. § 3S5(cX2)t the pioneer drug manufacturer is 

issued a new patent after NDA approval that cllimstheclrugor methods ofitsusct the ~any 

must supplement its NDA by listing such new patents within 30 da)'lofissuance. Thereafter, the 

FDA publishes the new patent in a supplement to tbeOrlDgo Book. The FDA is required to 

accept as true patent information it obtains from ~. holda'S, such as whether a patent covers a 

particular drug product. Ifan UDSC1'Upulous patent holder is willing to provide false information 

to the FDA or files frivolous patent inftingement.actioDI to delay the onset ofgeneric 

competition, the FDA is powerless to stop it 

29. Once the FDA approves tho safety and effectiveness ofa new drug, it may 

be Used in the United States only under the directi.0Il and care'ofa doctor who writes a 

prescription specifying the dtu& which must be purch_dftom a lice:nsecl pharmacist. 

Generally, the pharmacist must, in tum, fill the pmK;ripdon with the drug specified by the 

physician unless a generic version is available that "been Ippl'Oveci by the FDA for . 

substi~tion as biocqui~ent 

B. Abbm1ats4 Nt!!lbuAa""'"GtM'I£.IbIl 

30. Genetic dnl" 1ft' _ tblllIJePDA lJII found to be 'biocquiValOilf to ,. 

corresponding brand-name drug. A generic drug iI bioequivaJent ifit provides the identical 

therapeutic benefits and has the same active chemical composition 81 its brand-name counterpart. 
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31. The Hatch-Waxman Act provides that'companies may seek approval to 

produce and market a generic form ofa previously approved~ or "pioneer" drug by filing only an 

"Abbreviated New Dnlg Application ("ANDAj t1utt relies on the safety and effectiveness 

findings reported in the NDA for the previously approved dnlg. One ofCongress' ,central goals 

in enacting the Hatch-Waxman Act and the ANDA provision was .'to bring generic drugs onto 

the market as rapidly as possible," MOWl PhantuzMllical Corp., v. Shalala, 140 F.3d 1060; 1068 

(D.C. Cir. 1998). 

, 32. The ANDA must include infl)rmation conce,ming the generic drug 

company's'position with respect to the patent for the previously approved drog, and must include 

one of four certifications. Only the so-called "P~ IV Certification" is relevant here It 

requires the ANnA filer to certify that the patent 1W the pioneer drag is invalid or.will not be 

inftinged upon by the generic drug company's proposed product 21 U.S.C. § 

35S(j)(2XA)(vii)(lV). 

33. Ifthe ANDA does not addrals all ofthe patents listed for adrug in the 

Orange Book by means ofthe required certifieaticms, the FDA will DOt approve the generic drug 

for sale.. 

34. After filing, • generic companymut promptly disclose its Paragraph IV 

Certification to both the NDA owner and the ownet oftbe pateDt(s) at issue. Under the terms of 

the Hatch-Waxman Act, the filing ofa Paragraph IVCcrtification trigas the time by which a 

patent owner may initiate an action for patcmt ~ent and thaeby delays the FDA approval 

ofa generic version oftbe NDA owner~8 drug. If~ patent owner fails to initiate. patent 

inftingement action witlJin 45 days • receiving t1Jegentlic msnufactlm"s Paragraph N 

Certification, then the FDA may approve the generic Inam1facturer's ANnA. It: however, the 
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'patent owner initiates an inftingement action agaiD$l the ANnA within 45 days, the FDAis 

statutorily prohibited from approving the ANDA until the earlier ofeither 30 months or a final 

decision by a court that the patent is invalid or notinfiinged by the generic manufacturer's 

ANDA. 21 U.S.C. § 355(j)(5Xiii).. 

35. The Hatch-Waxman Actpermi. ANnA applicants to perfonn an 

necessary testing. submit an application for approval, and receive tentative approval before the 

relevant patent(s) expire. Prior to the Hatch-Waxmaa Act, a generic applicant had to wait until 

all patCDts had expired prior to bcgirming the approval process, rcsultingin unnecessary delays. 

C.	 The Fraud1ileat F'IIiIlg ofM1IItIpkl Overlapplag PllteDts to UalawfaUy 
ElteDd Pat.t , .•& . 

36. Pursuant to 35U.S.C. § IS4(-X2)(1994), holders ofvalid patents have the 

"right to exclude others from making, usin& offcrillg for sale or scllirig the invention throughout 

the United States." 

37. At the time the original patents covering Augmentin@ were issued, the 

statutory patent exclusivity period was 17 years. UDder current law app1icabJe to new patents, 

this right ofexclusivity extends for a period beginninaon the date onwhich the patent issues and 

ending 20 years from the date on which the appliCltion fOr the patent was filed in the United 

States. 

38. Because pa1cat holdenbave triedwrongfWly to cxtend the period of 

exclusivity by filing claims in a lata' patent that are· QOt distinct fiom earlier claims, courts 

invalidate as obviousncss-type double pateDting c~ that II'C not "novel and distinct from all 

previously claimed patented inventions the ho" C)WDI." See Gerteva PhllT11Ult:eUticals. Inc. v 

GlaxoSmitlrKline PLC, 189 F. Supp. 2d 377, 384 (ED. Va. Feb. 25,20(2). Alater patent is not 

"patentably distinct" from an earlier claim ifthe .later claim is obvious or inevitable in light ofan 
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earlier claim. Iia later claim is anticipated by an eatti~ claim, there can be no patentable 

distinction. See ill. 

39. When two patents are not distinct, the doctrine ofuobviousness-type 

double patenting'~ applies~ and "requires elimination <>fthe extension ofexclusivity by tfuncating 

the term ofthe second patent to issue, to coincide With the term ofthe first patent to issue." Eli 

Lilly and Co. v. Ba"Laboratories, Inc., 251 F.3d 955, '57 (Fed. Cir. 2001). 

40. Defendants' filing and defeDae ofobviously invalid patents are part ofa 

policy ofDefendants, sometimes euphemisticaJ1yreCemd to intheinduatry as "life-cycle 

management" or "evergreeuin&" to file patents witlout ~gard to their merits and for the purpose 

ofinjuring competitors. Indeed, in a December 2003 meeting for investors, GSK CEO Jean­

Pierre Garnier admitted that Defendants seek to be. "clever" with their patents in order to defend 

their "life cycle" through on-going programs at Defendants' businesses. 

D. Tile ElI'eet01lrlceo( Gelate IJ'1·1Itn 

41. Generie chugs are invariablypriced substantially below the branded drugs 

to which they are bioequivatent. Typically, the first geaeric drug is sold at a substantial discount 

to the brand-name drug, followed by steeper ~ • more compaoies begin selling the 

generic. The beneficiaries oftbis competition·1re the pltienta, thiRi-party payors and 

government entities who-bear the cost ofthese drup. 

42. As additional pneric w~come to market, the price of the generic 

equivalents continues to fall, IIld their conibillecf et Iha'e CODtinuCl8 to grow. In some cases, 

genericcompetiton seD produda OQUivaleot to ..-me preecdpt.ion drugs for as little as 15% 

drug's pre.generic sales. Unl_ the branded IDIIIUIactuaw lowarsprices to meet competition, a 
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branded drug loses a significant portion ofits market share to generic competitorsless than a 

year after the introduction ofgeneric competition. 

E.	 New York State MecUeaId PrIeiq.a New York City's Medicaid. 
Obligations. 

43. The Medicaid Program is jointly administered by federal, state and local 

governments. Fiftypercent ofNew Yart City's MediClidprogram costs are paid for by the 

federal government. See 42 U.S.C. §§ 1396b(a)(1) -' 1396d(b). The remaining 50 percent of 

costS are generally shared equally by the City and the.State. In other words, the City pays 25 

percent ofmost of,its Medicaid costs, including the cost ofprescription drogs. N.Y. Social 

Services Law· § 368-1. As required by federal statute, the federal government has expressly 

approved ofNew York State's Medicaid program, including the CitY! payment ofa 25% local 

share. 42 U.S.C. § 1396a(a) and (b), 42 C.F.R. § 433.32 (at 79-29), 42 C.F.R. § 433.33, at 80­

84. 

. 44. In 2002, Medicaid paid $14.7 uUllion tOr AugmcntiJ4) for New York City 

residents, ofwhich amount the City paid almost S3.8million. 

45. Pursuant to New York's ~ statute, when only the original brand-

name drug is available, the reimbursement rate is bUed on the Average Wholesale Price 

("AWPj for such drug, minus 12 percent. N.Y. Soc. Serv. L. §·367-a(9)(b)(ii). 

46. The AWP for Augmentin<t, ufor other patalted dmgs, is not 

independently determined by the fcde.ra1 go~ the states or the City. Rather, AWPs for 

Augmentin(1)~ or wholesale acquisition c:ostI.(~ ACt"') on which Aupnen~ AWPs are b~ 

have at all relevant times becra self-rePorted by DdDdants to vlriOlJl data collection/publishing 

companies such as First Data Bank's '"Blue Book."· 
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47. Once generic equivB1ents ofa drug become available, the reimbursement 

rate is based on a federal upper limit ("FUL'J, which is set by the U.S. Centers for Medicare and 

Medicaid Services. N.Y. Soc. Servo L. §367-a(9)(b)(i)" The FUL is generally calculated as "150 

percent of the published price for the least costly ther&peutic equivalent (using all available 

national compendia) that can be purchased bypbarmacists[.]" 42 C.F.R. § 447.332(b). 'Thus, as 

lower-priced generic products become available, tht·cost to Medicaid payors decreases 

markedly. 

48. . . Medicaid ~ including tleCity, also benefit 1i'om a rebate agreement 

. between the federal government and the manufacturm pursuant to 42 U.S.C. 1396r-8(c) and 

Soc. Servo L. 367-&(7)(d). The rebate amount is detmnined by the difference between the 

average price for the drug and the best price, defined astbe lowest price available ftom the 

manufacturer for that drug. Defendants' monopoly prices have caused a reduction in the amount 

ofthe rebate received by the City as a result ofthese provisions. 

49. But for Defendants' fraudulent aod unlawful patent activity, which 

prevented generic entry into the market and pennittedDefendants to monopolize the amoxicillin­

potassium clawlaliate market, the price paid by Medicaid for Augmentine and amoxicillin­

potassium clawlanate would have ~ lower and the City ofNew York would have paid less 

under Medicaid for the thug. 
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F.	 The Develop...t tIAl..,tIa!l2' 

1.	 TIle Early DIIeovery of C1aVBlaate Add As ap.Ladamase 
IBhibitor 

50. ' As early as the 1940s, bacteria were beginning to develop a resistance to 

penicilliils. By the late 195()s.;early 1~ scientists idei1tified fJ-Iactamase enzymes as the 

primary bacterial response, which neu1ralizcd the effectiveness ofpenicillins' antibiotic activity. 

51. After identifying the major cause ofthe problem, scientists began worldng 

on penicillins that were themselves resistant to the ~1Ictamase enzymes, but this work was not 

particul..ly effective.3 

52. Another approach, where penicilliDs were combined with a compound that 

was designed to protect the aDt1."biotic from ~lac~aseenzymes, held out more promise in the 

eyes ofthe scientific commUnity - although meeting only limited success initially. 

53. A lead researcher in the field to develop a fJ-Iactamase inhibitor that could 

serve as a first line ofdefense for penicillin was aBritish scientist, Martin Cole ("Colej. who 

worked for Beecham Group p.l.c. ("Beecham- Groupj, a predecessor corporation ofDefendant 

GlaxoSmithKline. Cole's went in the late-l960s included testing numerous substances for their 

ability to produce a f)-lactamasc inhibitory effect. In 1968, Cole's team discovered a promising 

compound that was potent in defending penicillin apiDst p-laetamase enzymes; unfortunately. 

its properties were not IUitable for wide-scale 1110 iii human and animal subjects. 
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54. As research continued into 1972~'Cole had become aware ofwork 

conducted by researchers atEIi Lilly & Com:pany~ aDOther pharmaceutical producer. When 

comparing the stIuctme ofhis earlier discovered promising compound with that ofa substance 

first identified in a paper published by Eli Lilly & Company~ he noticed that its stnlcture looked 

to portend a similarly potent ability toiJihibit P-Iactamaseenzymes~ but with a greater usefulness 

in human and aniJDal subjects. After extensive testmg. Cole and his group ofresearchers 

determined that this compound could be effectively used in combination with penicillin to block 

P-Iactamase enzymes from neuttalizing the antibiotic, so that the penicillin could in tmn work to 

defuse the bacteria. Cole had discovered that this substance was a revolutionary P-Iactamase 

, inhibitor, and it became known. clavulanic acid. • 

, 2. Tile Early Cole ~ Crowley AppIkatIoDI 

55. , The diScovery was 8DIlOuncecI publicly to the, scientific commwlity in 

1974.4 On April 17, 1975~ Cole and others filed the fitstpatent application with the United 

States Patent and Trade Office (the "PTO") for clavulanic acid as a p-Iactamase inhibitor (the 

"1975 Cole Application"). 

56. Meanwhile, Patrick Crowley; aDOther researcher for Beecham Group 

along with Cole~ discovered that a potassium salt ofclavulanic acid made the drug even more 

useful in human and animal subjects by increasing the compounds' stability. As a result, on 

October 6, 1978, Crowley filed a patent application with the U.S. PTO for the combination of 

amoxicillin trihydrate and potassimn clavuJabate (the --1978 Crowley Application"). 
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3. The 1976 F'IemIa. Ap~ ..d TIle DeBdaC '175 Patent 

57. Another research groUPt ledby:Dr. Ian Fleming (ICFleming") ofGlaxo
 

Laboratories, Inc. (which itse1fis a predecessor ofDefaldant GlaxoSmitbKJine through the
 

eventual year 2000 merger ofGlaxo Wellcome and SmithKline Beecham)t also had been 

working in this field during the same time as Colet in a .wholly independent effort to discover a 

p-Iactamase inhibitory compound. Shortly after Cole made his discovery, Fleming isolated 

clavulanic acid in a highly purified f01'11L Glaxo Laboratorics, Inc. never itselfcreated a 

commercial prOduct containina clavuJaDic acid In february 1976, ten months after a patent 

application was filed to protect Cole's reaearcb, an 'PPIication was filed for Fleming's highly 

purificcl:claVulanic acid (the "1976 F1emin8 Application"). 

58. The 1976 Fleming Application was the first to result in an approved 

patent On March 13, 1979, the PTO issued U.S. P.-nt No. 4,144,242 tided Process for the 

Pmification ofClavulanic Acid (the "Fleming '242.patent"). Second, on January 4, 1983, the 

U.S. PTO issued Patent No. 4)67t 17S titled Pure Pota8sium Salt ofClavulanic Acid (the 

"Fleming '175 patentj. 

59. The 1975 Cole Applicatiopan4 tbe 1976 F'lcminS Application were 

competing patent applicatioas .-eJlltiDato clavuJac ecid. a ~llCtlmasc inhibitor. When two 

applications claiin nearly identical ~ the Pro issues an interfC:teacc. 35 US.C. 135. 

During that ~ an i.nterJaWe iuveetiption i.motIDted to determiDe which party is actually 

entitJedto patent protection as thefilist iDveatot. 'I1-pateata in the DBlDCI ofCole and Fleming 

became the subject ofUS. PTO Jntetfcnuce No. lOOt4SIt which was initiated due to the similar 

nature ofthe Fleming and Colopatents. RIticr IbIkJ·CiODfM dJc iIIue tbrougb theprocesses 9f 

.the PrOt Beecham Group plc purchased Cheri"" !odieFleming J 17Spatent from Glaxo 

Laboratories. 
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4. De Crowley '609 Pateat 

60. Meanwhile, Crowley's research resulted in U.S. Patent No. 4,441,609, and 

issued on April 10, ·1984 titlCd Pharmaceutical Co~tiODS (the "Crowley '609 patent"). As a 

result, by 1984 the Beecham Group owned both the Crowley '609 patent") and the Fleming '175 

patent. 

5.- Beee.....'.l984 U.S. Laudl ofA_paeatlat> 

61. Using these p8teBts, DefeDdantB' predecessor Beecham Group sought and 

obtained FDA approval for the manufacture and salo ofthe combination ofamoxicillin and 

clawlanic potassium under the brand-DIDle "AugDlClltinC)." On August 6,1984, the FDA 

approved 250 mg. and SOO mg. dosages ofAugmc:litid tablets and oral suspensions. The FDA 

approvals were for the pharmaceutical combiDatiOllofthC penicillin derivative amoxicillin and 

potassium salt ofclavulanic acid, potassium clavulanate, By combining the two substances, the 

clawlanic acid C01D1tered the attack ofthe 13-laotamaiJe enzymes before they had the 

opportunity to destroy the antibacterial effect oftho amoxicillin - the amoxicillin was then able 

to destroy the hannful bacteria. Defendants cho8etO market the commercial pharmaceutical 

product wlder the ~emarkAugmmtiilf), to reflect the fact that the clavulanic acid was 

Augmentinll> the natural antibacterial properties ofamoxicillin by presenting the P-laetamase 

enzymes from neutralizing it 

62. Shortly after FDA approval for the sale ofAugJl1CJ1tid), the Fleming 1976 

Application bore additionalftuit On December 25, 1984, thePTO issued two patents: U.S. 

Patent No. 4,490,294, titled Pure SaltI ofClawlauic Acid (the "1984 '294 patentj and U.S. 



63. As a result, since .1984, Defendants' predecessors have enjoyed protection 

under United States patent laws with respect to the mauufacture and sale ofAugmentin®. At 

least two patents (the Fleming'175 patent and the Cn>wley '609 patent) and ostensibly the 

additional two later 1984 patents ('294 and '29S)provided protection under patent laws which 

would expire at the latest on December 26, 2001. . 

De Red""'.-,.."Ju'ed .....G. , . 

64. In 1985, ten years after the origi1ial plltcnt filing ofthe 1975 Cole 

Application, that Applicationresu1ted in three morepltl:DtI issued to Beecham Group: 

(a) . OnJune 25, 1985, the PTO issuedU.S. Patent No. 4,525,352, titled 

Antibiotics (the "1985 '352 patent''); 
. . . 

(b) On June IS, 1985, the PTO ~cd U.S. Patent No. 4,529,720, titled 

Antibiotic From Stteptomyces Clavulicerus (the u 198S '720 patent"); and 

(c) On December24, 1985, the PTO issued U.S. Patent No. 4,560,552, titled 

Antibiotics (the "1985 '552 patent''). (These three pat«lts are sometimes referred to u the "1985 

Patents''). 

6S. The three 1985 patents were obvious in light ofthe Fleming'175 patent 

and the Crowley '609 patent. comrhonty I;\eld by DeecJunn Group, the three 1985 patents were 

nearly identical to, or at least anticipated by, ~Group's commonly held Fleming '175 

patent and Crowley '609 patent. 

66. Ofcourse, at this time'~ already had IDA approval for 

Augmentin® and were Il18Ibting and selling the ~I in the United States. The three 1985 

patents played no role in anecessaryprotection'ofDefendants for the marketing aDd sale of 
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ofproviding Beecham Group, or its successors, with an unlawful extension of the tenn ofits 

existing patent rights for the sale ofAugmentin®. 

67. Although in 1985 Defendants' predecesSor, Beecham Group, held a series 

ofredundant United States patents relating to the combination ofamoxicillin with clavulanic 

acid, Beecham (and its successors) continued as pending before the PTO, the original 1975 Cole 

Application or divisions and continuations ofthat application. At various times over the years, 

Defendants' predecessors so~ to prosecute divisiODS or continuations of that application and 

to obtain additional patent issuances. . 

B. Ge!erlg A@p!t·tplPter tile A• .,._Mamd 

68. Throughout the 19805 and 199Os, Defendants and their predecessors 

enjoyed a monopoly in the mmufactore and sale ofsmoxicillin combined with clavulanate 

potassium through the manufacture and sale ofAupentin~. 

69. By early year 2000 and with the prospect ofthe expiration ofthe Fleming 

and Crowley patents, generic drug makers sought approval for generic equivalents to 

Augmentin®. 

70. On February 11, 2000, Geneva Pharmaceuticals, Inc. ("Geneva"), a 

subsidiary ofNovartis AG, filed ~ ANnA seeking FDA approval to manufactUre, market and 

sell a generic version ofAugmentine in the United States. Other generic makers followed suit, 

including Ranbaxy Pharmaceutica1a, Inc. ("RanbaxY"), and Teva Pharmaceuticals USA, Inc. 

('"Teva''). 

I. The 2ooomctlr.. 

competi1ioD right around the comer, Defe.ndants' JODJi)e.Dding patent applications _ all 

stemming back to the 1975 Cole Application of2S years earlier - conveniently bore ftuit: 



(a) On February 29,2000, the PTO issuecI"U.S.Patcnt No; 6~031,093, titled 

Solid Salts ofClavulanic Acid (the '''093 patenf'), which ostensibly would have expired on 

February 28, 2017; 

(b) On April 11, 2000, the PTO issued U.S. Patent No. 6,048,977, titled 

Clavulanic Acid and Salts Thereof(the '''977 patent''), wbichostensibly would have expired on 

April 11, 2017; 

(c) .On Apri118, 2000, the PTO issued U.S. Patent No. 6,051,703, titled 

PmifiedClawlanic Acid and Salts Thereof(the "'703patalf'), which ostens11>ly would have 

expired on April 18, 2017; and .. 

(d) On April 17, 2001, the PrO issues U.S. PatCl;rt No. 6,218,380, titled 

Pharmaceutical Composition (the "'380 patenf'), which ostensibly would have expired on April 

17,2018. 

72. The 200012001 patents all m.ce back to the original 1975 Cole patent of 

twenty-five years earlier. The prlCtical cft'ect ofthe 200012001 patcots was that they could 

extend Defendants' patent protection for AugmentiDf) another 17 years, until April 17, 2018. 

J. The 1'85 Patel.. gd tile ;.., ...Are DeelarecllDvalid 

73. Facing a delay in their ability to market generic forms ofAugmentinfJ, 

and the likelihood ofa patent inDingement action, the generic druB manufacturers (Geneva, 

Teva, and Ranbaxy) commenced litigation agaiDst Defendants in this Com over the validity and 

enforceability of the three 1985 patents, which ~ extended Defendants' exclusivity until 

December 25, 2002, and the four 2000/2001 patents, which ostensibly extended Defendants' 

the generic manufacturers and sought to maintain ......l..·hoJd • 
loQVIr on the Augmentin® market. 



74. This Court has issued aseries ofthree mlings which, combined, hold that 

. each ofthe three 1985 patents and each ofthe four 200012001 patents are invalid and 

unenforceable. 

75. First, at a December 14,2001 hearing, the Court invalidated one of the 

2000/2001 patents, the "380, finding it to be an obviousvariatioo oftlie earlier Cole "720 patent. 

See Geneva Pharmaceuticals, Inc. l' GkaoSmithKlille PLC, et al., 189 F. Supp. 2d 377, 383 

(E.D. Va. Feb. 25,2002). 

76. Claim 1 of the '720 patent provicles as follows: 

1.	 A method ofeffocting JJ-Iaetlbu," iJJhibitionin a human or 
animal in need thereofarisiDg fitiJn aJJ-Jactamase producing 
bicterla which comprises adminiNring to Slid human or 
animal a p-lactamase iDhibitory ..,.omrt ofclavulanic acid or a 
pharmaceiJtica1ly acceptable salt 1hereof. 

Claim 1 ofthe "380 patent, which follows in relev.t part, is virtually the same as Claim I of the 

"720 patent: 

1.	 A pharmaceutical composition usefit1 for effecting fJ -lactamase 
inhibition in hUIDIDS and aninaaJ$ which compromises P­
lactamueinbibitmy amount ofdlavuJaaic acid, in combination 
with a phIrmaceuticaIly ~emier. 

77. This Court found that "the "380pateDt appears to be either a rewording of 

the "720 patent or an obvimD by-pJoduct ofsometbiDIllready included in that earlier patent" 

Ge"eva, 189F. Supp. 2d at 314. The Court conchldod.",clear IDl convincing evidence that 

the difference between these two pateIlts are nOtpetcDtly distiDct." Id. at 386. Accordingly, the 

Court held the "380 patent wu invalid "on. the.po$Ml of~ double patenting... Id. 

78. Second. at a Manm 13, 2~ hearing, the Cow1 found that the three 

remaining 2tXMOOl patents - '017 "O~ ad '09.4 - ' .~t~d lor ..' ~ were mvau . obYJOUSDess-type dotible 
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patenting. Geneva Pharms., Inc. v. GlaxoSmithKline, PLC, 213 F. Supp. 2d 597 (E.D. Va 

2002).
 

79. Third, on May 23, 2002, this Court found that the three 1985 patents ­

'552, '352 and '710 - were invalid, a decision thatit further explained in an opinion and order on 

July 19,2002. The Court found that ~e '552patent"is merely an obvious variant of the 

Crowley '609 patent," Order at 17. and thus ~thobvious in light ofand anticipated by the 

Crowley '609 patent," Id. at 19. Tho Comt made similar findings with regard to 

GlaxoSmithKline's '352 patent. ~ id. at 21. The Court also found that the claimed 

charaCteristicS ofDefendants' '720 patent "flow(cd] inhetently from the Fleming'175 paten~ 
. . 

and thus was invalid in light ofthe '175 patent It!- at 24. These judgments invalidating GSK's 

patents were all affinned by the Federal Circuit See Geneva Pharmaceuticals, Inc. v. 

Glaxosmithk/ine PLC, 349 F.3d 1373 (Fed. Cir. 2(03). 

K.	 Deread••ts' Jl'artlaer Attempts To Perpetllate
 
TUir MoaoDOly HA......
 

80. In addition to theil aggressi", Htigation posture regarding the patent 

appeal, on August 9, 2002, Defendants sued Novilrti. AG ("Novartis''), and its subsidiaries 

Geneva and Biochemic GmbH. in Colorado state court, claiming that the company 

misappropriated an unpatented trade secret in using a strain ofbacteria developed by Defendants 

as part oftheir production process. In tandem with their Colorado state court filing. Defendants 

have also initiated suits against Teva and Ranbaxy in Pennsylvania state court, making the same 

claims about stolen bacteria, all in order to stop the from ~ctiIIg generic Augmen~. 



competing generic product, because the more competiton there are in the market, the greater the 

loss ofmarket share byDefendants for their monopoly-priced Augmentin®. 

81. In November 2002, Defendants initiated a similar lawsuit against Lek
 

Pharmaceuticals ("Lek''), about the same time ... Lek's generic product was approved.
 

82. On AuSust 9, 2002, Defendants petitioned the United States International 

Trade Commission to block Novartis ftom importing generic Augmentid), making similar 

claims about stolen bacteria. ."Patents have a finite life, but trade secms·go on forever:' 

explained a spokesperson for GSK. The International Trade Commission disagreed. It 

dismissed Defendants' complaint and terminated its ilwostigationma decision dated April 3, 

2003. It held that Defendants' claim that the bacteria was secret was completely foreclosed by a 

settlement agreement it had entered into with BiochaJ:rie and Novartis on May 20, 1998. 

83. In adjudging invalid another GSK patent, for the anti-inflammatory dmg 

Relafen, the district court held that aSK had "engaged in a pattern ofmisrepresentation in its 

dealings with the PTO so pervasive as to negate my poaibility that Beecham's 

misrepresentations to the PTO were inadvertent 61~.. lmguage' or otherwise 'negligently 

made.m In re '639 P~tent Litig., 154 F. Supp. 2d 151, 194 (D. Mass. 2001), affd sub nom. 

SmithKline Beecham Corp. v Copley Phann., 2002U.8. App. LBXIS 16594 (Fed. eir. Aug. IS, 

2002).· The Court further found that GSK was attempting to persuade the PTO that there was no 

. prior art anticipating its patent, while evidence bofoIe the Com revealed that Defendants' patent 

department knew this was false, could not believe DlIUCCe8S in gettina the patent approved, and 

were ""'ythat it had ~t one over on" the PTO.ld. 



L. GSK's Sueeeu itJ,le1,mg GelID IatrI 

84. Defendants' aggressive litigation and other illegaltactics succeeded in 

delaying the introduction ofgeneric products, and these effects continue to be felt in the market 

for Augmentin® and its generic biocquivalents. In March of2002, and again in April and June 

of2002, Geneva received approval from the FDA for the manufacture and sale ofa variety of 

dosages ofa generic equivalent ofAugmentid). It ~ved approval for the 500 and 875 mg 

dosages in March 2002, and the 200 rng and 400 mg cIoaagcs in April 2002. Similarly, Ranbaxy 

also received FDA approval for the 875 mg dosageiD September 2002 and for the 200, 400, and 

500 mg dosages in November 2002, Let Pharmaceuticals i'cccived approval for the 500 mg 

dosage in November 2002~ and Teva Phirmaceuticals received approval for the 500 mg dosage 

in October 2002 and for the 875 mg dosage in December 2002. The generic companies might 

well have obtained approval sooner, had it not been for the deterrent effect and diversion of 

resources resulting from Defendants' invalid pateDt8 and aggressive pattern ofsham litigation. 

85. Upon information and belief,; the gcnaic companies were slow to meet 

consumer demand for generic Augmentin4tl, even afta'they brought their generic products to 

markel For example, Ranbaxy stated that it would'not bring its generic version ofAugmentin® 

to market while the patent appeal was pencting, due to the overt threats ofreprisal by Defendants. 

86. Upon information and belief; jfDefendants had not engaged in the 

unlawful conduct alleged in this complaint.(incl1Kting but not limited to seeking enforcement of 

the redundant 1985 patents and ......ting enforcemem ofthe rechmdant 200012001 patents) 

intelided to prolong its monopoly for Augmentinein the United States mBItet beyond year 

with a generic equivalent to Augmentid at a JDarbdly earlier periOd oftime. 



87. The ftaudulcnt claims aDd oxclusionaryacts and practices ofDefendants 

had and have the purpose and effect ofpreventing the entry ofgeneric Augmentin® products 
. . 

into the relevant market, and ofovercharging Plaintift 

88. But for Defendants' illegal conduet,a generic competitor would have 

begun marketing a generic version ofAugrDentinCla. early as December 25, 2001. 

89. Ifa generic competitor had ~ able to enter the relevant market and 

compete with Defendants, Plaintiffwould have beai able to purchase and reimburse a lower­

priced generic, and thus would have paid less for Allgmentinlt and its generic bioequivalents. 

couNT I 

Declaratory udIaJuadive -.euerUDder section 16 of the
 
QaytOI Act for VItI'.....ofMMw·2 9Lae SJaelllWl Act
 

90. Plaintiff incoIporates by refe:reace the preceding allegations. 

91. To the extent applicable to tbis and other claims alleged in this complaint, 

the relevant product market is the market for the manufacture and sale ofAugmentin® and its 

generic bioequivalents. The relevant geOgraphic mad is the United States as a whole. 

Defendants' market share in the relevant product aDd geographic markets was one hundred 

percent (100%) until July 1S, 2002, and they still maiDtained a monopoly market share after that 

date. 

92. Exploiting U.S. patent laws. Defendants obtained a monopoly over sales 

ofprescription AugmentiJdl drug produds, but thatlllODOpOly was un1aWful because the dnlg 

was not covered by valid, unexpired pata1tI duriDgtheR.elevant Time Period. 

1}, ~.I· II 
I ' '. 



replicated prior art established by the origjnalpatents in order to prevent Geneva, Teva and 

Ranbaxy and other potentialgeneric manufacturers ftomobtaining final FDA approval to sell a 

generic version ofAugmentine; and (2) prosecuting fiivolous trade secret litigation regarding 
, 

the allegedly proprietary bacteria strain used in the maoid"acture ofAugmentin®. Defendantst 

filing and defense ofobviously invalid pateDtsviolataSection 2 of the Sherman Act 

Defendants filed and defended the subsequent pateniti with Imowledge that they were invalid due .. 
to obviousness-type double patenting, and were othenriJe not DeW art. 

94. The intended effect ofthe8e dbjectively baseless ~ons was to delay the 

introduction ofgeneric·· fo~ulations ofAugmentiDe into the DWtct. 

95. Defendants possessed monopoly power in the relevant market during the 

Relevant Time Period DefCDdants intcntionallyancl wrongfully maintained their monopoly 

power in the relevant market in violation ofSection 2 ofthe Sherman Actt 15 U.S.C. § 2 While 

obtaining and possessing their unlawful monopoly power over the market for Augmcntin®t 

Defendants set. maintained and raised. the price ofAuamcn~to artificially high and/or 

supracompetitive levels. 

96. Plaintiffhas bean injuRd in its business or property by reason of 

Defendants' antitrust violation alleged in this Count Ita injury consists ofpaying higher prices 

for Augmenti~ and its generic bioequivalents than it would have paid in the absence oftbat 

violation. Such injmy is of the type anti1rust laws wen deligned to prevent and flows from 

Defendantst unlawful conduct. 

COUNTD 

97. Plaintillincorporates by retennce the rneee'ing allegations. 
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98. As described above, Defendants knowingly and willfully engaged in a 

. course ofconduct designed to extend their monopoly power. This course ofconduct included, 

inter alia: (1) improperly filing and prosecuting a series ofpatents that merely replicated prior 

art established by the original patents, in order to prevent Geneva, Teva, Ranbaxy, and any other 

potential generic manufacturer from obtaining final FDA approval to sell a generic version of 

Augmcntin®; and (2) prosecuting trade secret litigation regarding the allegedly proprietary 

bacteria~n used in the manufacture ofAugmentine. 

99. Owing the Relevant Time Period, DefendailtSpossessed monopoly power 

in the relevant market. 
. '. 

100. Defendants have intentionally and wrongfully maintained their monopoly 

power in the relevant market in violation ofNew York Gen. Bus. Law § 340 et seq. with respect 

to purchases and payments for Augmentin® by the City ofNew Y9rlc. 

101. Plaintiffhas been injured in its business or property by reason of 

Defendants' antitrust violation alleged in this Co_ Plaintiff's injmy consists ofpaying higher 

prices for Augmentin~based prescIiption .elmg products than it would have paid in the absence 

of those violations. This injury is of the type the Do1meJly Act wu designed to prevent and 

flows from Defendants' unlawiUl conduct. 

comrrm 

DlUIUlges Vader tile New York M.... ,.,."......SodalSen1cel L", § 1450-b 

102. Plaintifl' incorporates by ~ tbepreceding allegations. 

103. Defendants have knowin&IYmtde false stltcments and representations to 

the Pro and to the FDA.
 



104. By reason ofDefendants' fa1~ statements and representations, as alleged 

. herein, Medicaid payors, including tho CitYs Medicaid program, were required to pay more for 

Augmentin® and its generic bioequivalents than theY would have in the absence ofDefendants' 

anticompetitive and unlawful activities, alleged herem. 

105. Defendants' iIitentiQnal false and fraudulent statements to the PrO and to 

the FDA were made for the specific pmpose ofpreventing generic amoxicillin-potassiwn 

clavulanate from entering the maricet. Defendants thenbyextended,their monopoly over the 

market for amoxicillin-potaBsium clavu1anatc and,- a reiult, were able to report and/or charge 

inflated prices for these products. 

106. Defendants Dmde false and fraudulent statements to the PTO and the FDA 

on their own behalfand on behalfofothers, knowing and expecting that these'representations 

would result in the overpayment ofpublic funds for:Augment:id and amoxicillin-potassiwn 

clavulanate by the New Yark State Medicaid program. 

107. The Average Wholesale Price IUd Best Price for amoxicillin-potassium 

.clavulanate used as the basis for charges and.reMtee to Medicaid as a result of false statements 

byDefendants hav~ constituted and may continue to constitute fraudulent reports ofdata which 

serve as the basis for claims or rates ofpayment, 81 defined in Social Services Law § 14S-b (1) 

(b). 

108. Defendants attempted 10 and did obtain public funds when such funds 

were used to reimburse or make prospective payIIlCIIt. to entities from which Defendants sought 

payment, as defined in Social Services Law § 14S-b(lXc). 

109. 
Asa.of~'.~I_.~1
 

material facts, and/or fraudulent schemes devi .
 
or eel, they obtained higher payments from public
 



fimds for Augmentin®, and PIaiDtifi'was forced to pay more than it otherwise would have for 

Augmentin® and amoxicillin-potassium clavu1aDate, in violation ofstate and federal Medicaid 

law. 

.COUNT IV 

Damages For Ellie St!tewIa or ~D'UDder
 
New York GeMnl .....Law 134~
 

110. Plaintiffincorporates by reference the preceding allegations. 

111. Defendants have engaged in unfair competition or unfair, unconscionable, 

deceptive or fraudulent acts or practices in violationofGeneral Business Law § 349, when they 

re-filed prior art and obtained invalid patents in order to prevent the FDA from granting final 

approval ofpending app~ications ofwould-be competitors to lIlIltet generic Augmentin®. In 

addition, Defendants prosecuted baseless trade seci-et litigation, as described herein. As a direct 

result ofDefendants' anticompetitive, deceptive, unfair, unconscionable, and fraudulent conduct, 

Plaintiffwas deprived ofthe lower prices it would have paid had generic Augmentin® been 

available sooner. 

112. Defendants have engaged in unfair competition or deceptive acts or 

practices in violation of.New York General BusineIs Law § 349 et 8etJ" 

113. Plaintiffbu been injmed in its business aod property by reason of 

Defendants' anticompetitivc, unfair or deceptive aetaalJcged in this Count Plaintiff's injury 

consists ofpaying higher prices for Augmentid and ita generic bioequivalcnts than it would 

have paid in the absence ofthese violatioDs. This iqjury is of the type GBL § 349 was designed 

to prevent and directly results 1i'om Defendants' UDJawful conduct. 



COUNT'V
 

Unj,ltEDrfeJnP"tJ1lclK.N_ York State Law
 

114. Plaintiffincorporates byrefarence the preceding allegations. 

115. Defendants have benefited from their unlawful acts through the receipt of 

the overpayments for Augmentin® products by Plaintiff .Defendants· finailcial benefits 

resulting from their unlawful and inequitable conduet are traceable to overpayments for 

Augmentin® byPlaintifI 

116. Plaintiffhas conferred uponJ?efendants an economic benefit, in the nature 

oftile profits resulting from unlawful overcharges and monopoly profits, to the economic 

detriment ofPlaintiff. 

111. Defendants have been ~ustIy eoriched by their UDlawful and inequitable 

conduct. in violation ofthe common law ofNew YOlk. . 

118. It would be inequitable for Defeadants to be permitted to retain the benefit 

ofthese overpayments. which were amferred by PWDti1Iand retained by Defendants. 

119. The financial beDcfits del'ivecllty Defendants by reason oftheir unlawful 

conduct rightfully belong to Plaintiff•.because Pl~paid anti-competitive and monopolistic 

prices during the Relevant Time Period. inuring lotbe benefit ofDefcndants. 

120. It would be inequitablcand UDjuIt for Defendants to bepennitted to retain 

any of the unlawful proceeds from their illegal_ anticompetitive behavior. 

121. Defendants·should be compeUecl to disgorge into a common fimd for the 

benefit ofPlaintiffall unlawfbI or inequitable proceeds received by them. 

122. 



WHEREFOItE, Plaintiffprays that the Court declare, adjudge and decree the 

following: 

(a) That theconduet alleged here.Ut constitutes unlawful monopolization and 

an attempt to monopolize in violation ofSection 2 oftbc Sherman Act, the New Yolie Medicaid 

Statute, the antitrust and consumer protection statlJ* ofthe State ofNew York, and the common 

law ofUnjust enrichment, set forth above; . 

(b) That Plaintiffis entitled to dam...,peDa1ties and other monetary relief 

provided by applicable law, including treble damases under Gen. Bus. L. § 340 (the Donnelly 

Act) and under Soc. Serv. L. § 145-b (Medicaid fraud); 

(c) That Plaintiffis entitled to the·amounta by which Defendants have been 

unjustly enriched; 

(d) That Defendants are enjoined from continuing the illegal activities alleged 

herein; 

(e) That Plaintiffis awarded its costs ofmit, including reasonable attorneys' 

fees and expenses'as provided by Gen. Bus. L § 340 aad other applicable law; and 

(f) That Plaintiffis granted such other, further, and different reliefas the 

nature ofthe case may require or as may be determiDed to be just, equitable, and proper by this 

Court. 



Plaintiffdemands a trial byjUlY, PU1'SWlDt to Rule 38(b) ofthe Federal Rules of 

.Civil Procedure, ofall issues so triable. 

Dated: May 17, 2004 GLASSER AND GLASSER, P.L.C.
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