
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
---------------------------------------------------------------------x 

PEOPLE OF THE STATE OF NEW YORK by 
ANDREW M. CUOMO, Attorney General of the 
State of New York, 

Petitioner, 
-against- Index No. 400837/10 

TEMPUR-PEDIC INTERNATIONAL, me. 
Respondent. 

---------------------------------------------------------------------x 

PETITIONER'S MEMORANDUM OF LAW IN
 
OPPOSITION TO MOTION TO STRIKE
 



TABLE OF CONTENTS
 

PRELIMINARY STATEMENT 1
 

ARGUMENT 2
 

A. The Gargiulo Affinnation Is Fully Admissible 2
 

B. The Transcripts of OAG Investigator Visits to Tempur-Pedic Retailers Are Admissible .. 3
 

C. Temper-Pedic Is Not Entitled to Disclosure in This Special Proceeding 4
 

D. CONCLUSION 5
 



TABLE OF AUTHORITIES
 

CASES 

Clark v. Foley, 240 AD.2d 458 (2d Dep't 1997) 
Dorkin v. American Express Co., 43 AD.2d 877 (3d Dep't 1974) 
Getlan v. Hofstra University, 4] AD.2d 830 (2d Dep't 1973) 
Lefkowitz v. Raymond Lee Org., Inc., 94 Misc. 2d 875 (Sup. Ct. N.Y. County 1978), ajJ'd, 66 

3 
2 
3 

A.D.2d 656 (1st Dep't 1978) 4,5 
People v. Baranov, 18 Misc. 3d 930 (Sup. Ct. Kings Co. 2008) 3 
People v. Bestline, 41 N.Y.2d 887 (1977) 4 
People v. Gallo, ]2 N.Y.2d 12 (1962) 3 
Prudential Sec. Inc. v. Rovello, 262 A.D.2d 172 (1 st Dep't 1999) 3 
Spitzer v. Condor Pontiac, Cadillac, Buick & GMC Trucks, 2003 WL 21649689 (Sup. Ct. N.Y. 

County July 2, 2003) ,. 4 
Zuckerman v. City ofNew York, 49 N.Y.2d 557 (1980) 2 

TREATISES 

Richardson on Evidence (11 th ed.) 3 

STATUTES 

Executive Law section 63(12) 4 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK ______________________________________________________---------------x 

PEOPLE OF THE STATE OF NEW YORK by 
ANDREW M. CUOMO, Attorney General of the 
State of New York, 

Petitioner, 
-against- Index No. 400837110 

TEMPUR-PEDIC rNTERNATIONAL, INC. 
Respondent. 

---------------------------------------------------------------------x 

PETITIONER'S MEMORANDUM OF LAW IN
 
OPPOSITION TO MOTION TO STRIKE
 

Preliminary Statement
 

In its Memorandum of Law in Support of Motion to Strike, or in the Alternative, for 

Leave to Take Discovery dated May 12,20 I0 ("Motion to Strike"), Respondent Tempur-Pedic 

International, Inc. ("Tempur-Pedic") asks this Court to strike certain portions of and exhibits to 

the Affirmation of Assistant Attorney General Linda Gargiulo dated March 24, 2010 (the 

"Affirmation"), which summarizes documents and evidence obtained during the investigation by 

the Office of the Attorney General ("OAG"). Tempur-Pedic's Motion to Strike is meritless. 

First, Tempur-Pedic argues that Ms. Gargiulo's summary of attached transcripts of 

conversations between OAG investigators and retailers of Tempur-Pedic mattresses is 

inadmissible because Ms. Gargiulo herself was not a party to those communications. But, as is 

explained further below, an attorney Affirmation summarizing attached exhibits is fully 

admissible evidence. Second, Tempur-Pedic argues that the excerpts of transcripts are not 

admissible under the "rule of completeness." But the law is clear here too: relevant excerpts of 

transcripts of recorded conversations are indeed admissible, and the foundation for the admission 

of those transcripts is described in the Affirmation. Third, in the alternative, Tempur-Pedic 

inappropriately seeks discovery ofOAG's entire investigative file. As New York law makes 



clear Tempur-Pedic is not entitled to disclosure in this special proceeding. Accordingly, 

Tempur-Pedic's Motion to Strike should be denied in its entirety. 

ARGUMENT 

A. The Gargiulo Affirmation Is Fully Admissible 

As summarized in the Affinnation. during GAG's investigation of Tempur-Pedic, GAG 

investigators visited retailers of Tempur-Pedic products throughout New York State who 

provided direct evidence that retailers do not discount Tempur-Pedic products. In its papers in 

opposition to this proceeding, Tempur-Pedic freely admits that it refuses to deal with retailers 

who refuse to agree not to discount. Tempur-Pedic nevertheless seeks to strike portions of the 

Affinnation that summarize the OAG visits-set forth in attached transcripts of the 

conversations recorded by OAG investigators.' Even putting aside that Tempur-Pedic's 

concession to the underlying facts makes Tempur-Pedic's motion to strike entirely disingenuous, 

an attorney's affinnation properly may describe and summarize the underlying evidence set forth 

in the exhibits attached to the attorney's affinnation. 

An "affirmation of an attorney, even ifhe has no personal knowledge of the facts, may, 

of course, serve as the vehicle for the submission of acceptable attachments which do provide 

evidentiary proof in admissible fonn." Zuckerman v. City ofNew York, 49 N.Y.2d 557, 563 

(1980) (quotation omitted); see Dorkin v. American Express Co., 43 A.D.2d 877 (3d Dep't 1974) 

(attorney affidavit properly relied upon a deposition and other exhibits to form the factual basis 

for statements included in the affidavit); Prudential Sec. Inc. v. RoveI/o, 262 A.D.2d 172, 172 

Tempur- Pedic challenges paragraphs 3. 6,8.9 II, 12, 13.32.43 and 44 of the Affirmation. which discusses the 
conceded fact that Tempur-Pedic products are not discounted, as well as the evidence gathered during OAG's 
investigation regarding the commercial relationship between Tempur-Pedic and its retailers. Tempur-Pedic also 
seeks to strike Exhibits 32-42, which are excerpts of transcripts of OAG investigator visits to retailers. Exhibit 42 is 
the Affidavit of Arlene Leventhal, conveying the specifics of her communications with retailers. Respondent's 
arguments do not fit this affidavit, which is by the individual with personal knowledge and is not a transcript. 
Tempur-Pedic does not object to Affirmation Exhibits I through 31, including those exhibits that are summarized by 
the statements that it seeks to strike. 
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(1 st Dep't 1999) (attorney affidavit, supported by documentary evidence. held admissible to 

support summary judgment motion); Getlan v. Hof5tra University, 41 A.D.2d 830, 830-31 (2d 

Dep't 1973). 

Tempur-Pedic's reliance on Clark v. Foley. 240 A.D.2d 458 (2d Dep't 1997), is 

misplaced. In Clark, an attorney submitted an affidavit that did not attach the underlying 

evidence. In clear contrast to the affidavit in Clark. the Affirmation here simply summarizes the 

underlying evidence attached to the Affirmation. Attached to this Memorandwn is a chart, the 

first columns of which copy the chart that accompanied Tempur~Pedic's Motion to Strike, with 

an additional column showing, as to each challenged paragraph, that the Affinnation swnmarizes 

the attached evidence, much of which constitutes statements by Tempur-Pedic itself. The 

Affinnation is fully admissible. 

B. The Transcripts of OAG Investigator Visits to Tempur-Pedic Retailers Are Admissible 

Next, Tempur-Pedic seeks to strike as inadmissible the excerpts from the transcripts 

attached to the Affinnation of conversations that OAG investigators had while visiting Tempur~ 

Pedic retailers. These transcripts are fully admissible. In her Affirmation, Ms. Gargiulo sets out 

the foundation for admission of the transcripts and attaches them as exhibits. Those excerpts 

comprise all of the relevant portions of the conversations about the pricing of Tempur-Pedic 

products. In People v. Baranov, 18 Misc. 3d 930, 936 (Sup. Ct. Kings Co. 2008), the court 

articulated the evidentiary rule of completeness as follows: "According to this doctrine a 'party 

offering part of the contents of a prior statement, whether of an adversary or of a witness, may be 

required to introduce all relevant part of the statement, including those favoring the adversary, to 

avoid misleading the trier of fact about the statement"s tenor.'" See Richardson on Evidence 

(lIth ed.) § 1-102, at 2; People v. Gallo, 12 N.Y.2d 12, 15 (1962). Here, OAG has fully 

complied with this rule in that all relevant portions of the transcripts were provided to Tempur­

3 



Pedic and this Court in GAG's moving papers. 

To avoid needless disputes, however, GAG submits with this Memorandum affidavits of 

the GAG investigators who visited the stores, which simply repeat the foundation information 

included in Ms. Gargiulo's Affirmation in order to respond to Tempur-Pedic's evidentiary 

contentions. The investigators also attach to their respective affidavits copies of full transcripts 

of the recorded conversations previously attached as exhibits to Ms. Gargiulo's Affirmation, 

including those portions of the transcripts that do not in any way relate to the pricing of Tempur­

Pedic products. 

C. Temper-Pedic Is Not Entitled to Disclosure in This Special Proceeding 

As explained in GAG's moving memorandum, Tempur-Pedic is not entitled to disclosure 

in this special proceeding. See Petitioner's Mem. at 9-11. In People v. Bestline. 41 N. Y.2d 887 

(1977), the New York Court of Appeals reversed the trial court's order granting discovery to the 

respondents in a special proceeding, like this one, brought by the Attorney General under 

Executive Law section 63( 12). The Court held that ordering discovery is an abuse of discretion 

where the record provides ample detail about the practices being challenged by the Attorney 

General, as is the case here. id. at 888. 

Indeed, a party seeking discovery in a special proceeding under section 63(12) bears a 

"heavy burden." Spitzer v. Condor Pontiac, Cadillac, Buick & GMC Trucks, 2003 WL 

21649689 at *4 (Sup. Ct. N.Y, County July 2,2003) ("Because of the expedited nature of 

special proceedings, respondent must demonstrate special or unusual circumstances which would 

justify permitting discovery."). An even heavier burden is required of a party seeking disclosure 

from the State, where as here, it is acting in its law enforcement capacity. LefkOWitz v. Raymond 

Lee Org.. inc., 94 Misc. 2d 875 (Sup. Ct. N.Y. County 1978), ajj'd, 66 A.D.2d 656 (lst Dep't 

1978). In Raymond Lee Organization, the respondent sought disclosure of the State's 
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investigatory file. The trial court denied the request holding: 

[T]hough nominally a party plaintiff, the Attorney General is acting in his 
governmental (or discretionary) capacity ... to enforce the laws of this State on 
behalf of its citizens. In fact, the relief sought by the complaint is an order 
enjoining and restraining the defendant from violating [state law. An enforcement 
action] must override the usual litigation considerations so that limited disclosure 
may be available under the CPLR, but only within the "strictly circumscribed 
discretion" of the Court and upon the showing of special or unusual 
circumstances. 

94 Misc. 2d at 876-77 (citations omitted). Tempur-Pedic has not offered any justification for 

disclosure that meets the "heavy burden" or the "special or unusual" required in this enforcement 

action such as this. Tempur-Pedic's request for OAG's investigative file, therefore, should be 

denied. 

D. Conclusion 

For the reasons above, the Court should deny Tempur-Pedic's motion to strike or for 

leave to take discovery. 

Dated: New York, New York 
June 10, 2010
 

ANDREW M. CUOMO
 
Attorney General of the
 

State ofNew York 

Maria T. Vullo, Executive Deputy Attorney General 
for Economic Justice 

Michael Berlin, Deputy Attorney General for 

',~ Eco:7iC ~ustice Id' / / 

, c! ~(L{~J:'/ ~ ..-77=1,. (2) tee (t\/ 
By: Robert Hubbard 
Director of Litigation, Antitrust Bureau 
Attorney for Petitioner 
120 Broadway, 26 th Floor 
New York, New York 10271 
(212) 416-8274 (voice) 
(212) 416-6015 (telecopy) 
Linda.Gargiulor{j:ag.nv.gov (email) 

Of Counsel: .
 
Linda Gargiulo, Assistant Attorney General
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lEx. No. 
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APPENDIX A 

- . 
---~_. 

DescriDtiO~---- Objection Factual Basis 
Tempur-Pedic products are 
sold at virtually unifonn, high 
prices by all New York 
retailers oflempur-Pedic 
products. 

Discounting occurs rarely, if 
ever. 

These unit()rmly high retail 
prices result from Tempur­
Pedic's prohibition on 

I discounting. 
I 

As a condition of establishing, 
maintaining, or continuing a 
business relationshi p wi th 
Tempur-Pedic, all retailers are 
required to sell Tempur-Pedic 
products at retail prices 
specified by Tempur-Pedic. 

Despite that requirement, 
Tempur-Pedic labels the retail 
prices for each model it 

I provides to retailers as 
_____ ----.-l')uggestcd" retai 1prices 

Lack of 
Foundation 

Exh. 3, Tempur-Pedic's Amended Interrogatory Responsc, produced in response to
 
investigative subpoena issued by the Attorncy General's office.
 
Response No.5:
 
"Tempur-Pedic announccd that the Company was adopting a unilateral policy to suspend
 
doing busincss with any retailer who does not adhcre substantially to our suggested rctail
 
price ranges."
 

Response No. 19:
 
Tcmpur-Pcdic has not become aware of any New York Customer
 
who has chosen not to adhere substantially to the Company's suggcsted retail price
 
ranges." When Tempur-Pcdic has inquired about a sale at less than thc priccs suggested
 
by Tempur-Pedic it oftcn "finds that the Ncw York Customer was unaware that an
 
individual salesperson had made such a sale, or that the New York Customcr had bcen
 
inadvertently using an outdated price list."
 

Exh. 6, Tempur-Pedic's leHers to retailers, "it remains policy ofTempur-Pedic North
 
America, Inc. not to do business with any retailer who chooses to charge retail prices
 
which are different than our suggested rctail prices ... "
 

Exh. 7, Tempur-Pedic's leller to retailers, dated May 1,2009, with language similar to
 
Exh.6.
 

Exh. 9, Affidavit of Neil Roscnbaum, Senior Vice President of Merchandising at
 
Raymour & Flanigan ("Rosenbaum Affidavit"), states: "As a result ofTempur-Pcdic's 
pricing policy, Raymour l& Flanigan ("Raymour")] sells all Tempur-Pcdic products at the 
suggested retail price ("SRP") set by Tempur-Pedic. ____. J 

I The language wntained in Description and Objection columns above is identical to the language in the chan attachcd as Appendix A to Respondcllt's Motion to Strike. 



I'!lEx. N';. T(~':S~p~~.~r-iPtioo r---~1_6Weclionl :~~ 8~:daV>t of patri:~U~: [)i~:~~~~:~~ing ~t ::m'::'J~:d :~~a:~t~) -I 
I I states: "Raymour understands it must follow l't.:mpur-Pedic's price policy as a condition I 

I of maintaining the Tempur-Pedic line of products." 

IExh. 10, Tempur-Pedic internal email regarding meetings with Raymour & Flanigan 
C'Raymour"): 
"When asked if you can discount our products the answer should be simply NO." 

Exh. II, Sleepy's Interrogatory Response, produced in response to investigative subpoena
 
issued by the Attorney General's office.
 
Par. 6: Sleepy's decision to sell Tempur-Pedic products at the manufacturer's suggested
 
retail price as a general matter, is based upon Tempur-Pedic's policy.
 

I I Exh. 12, Affidavit of Michael Bookbinder, Executive Vice President of Sales for Sleepy's, 
("Bookbinder Affidavit") states: 

I, "Sleepy's sells Tempur-Pedic products at the manufacturer's suggested rctail price I
! j~~ I ("SRP") because Tempur-Pedic declines to do business with retailers who charge less thai _-.-----L. 1the retail prices set by Tempur-Pedic..." 

'16 The Amended Interrogatory Lack of Exh. 3, Tempur-Pedic's Amended Interrogatory Responses I· 

Responses contirm that, I Foundation Response No.5: 
I despite concerns expressed by "Tempur-Pedic announccd that the Company was adopting a unilateral policy to suspend 

this office about the legality of I doing business with any retailer who does not adhere substantially to our suggested retail 
I Tempur-Pedic's actions", price ranges." 

Tempur-Pedic continues to 
II prohibit discounting. 

I 

~ __._I~ __~_ ,_, 

Exh. 7, Letter from Tempur-Pedic to retailers, datcd May 1,2009, stating: 
"[I]t remains the unilateral policy of Tempur-Pedic North America, LLC not to do 
business with any retailer who chooses to charge retail prices which are different than 
our suggested retail prices on all Tempur-Pedic products ... " If we discover that an 
account has chosen to charge prices lower than our suggested retail prices, and it is more 
than an isolated incidcnt, ... we will cease doing business with that account." 

1------ - - --------~----- - - . -- -- --~---
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- -- ---- --r ----- --- l-- --- ------- ----- ------- ---- ---- -- --- -- --­~ -----~----

Descri lion Ob'ection Factual Basis 
Tempur-Pedic's Amended Lack of I Exh. 3, Tempur-Pedic's Amended Interrogatory Responses 
Interrogatory Responses 
further state that deviations 

Foundation Response 19:
I"When Tempur-Pedic has inquired as to the reasons that a New York Customer has sold 

from the resale prices set by , a Tempur-Pedic product at a price less than the prices suggested by Tempur-Pedic, it 
Tempur-Pedic occur only 
when a retailer is inadvertently 

I often finds that the New York Customer was unaware that an individual salesperson had 
I made such a sale. or that the New York Customer had been inadvertently using an 

using an outdated price list or outdated price list." 
when an individual 
salesperson. employed by a 

I Tempur-Pedic retailer, is I 

acting without the knowledge ~ 
. of his superiors. (emphasis 

added). 
~9 Tempur-Pedic thus does not 

dispute that adhering to its 
Lack of 
Foundation 

Exh. 3, Tempur-Pedic's Amended Interrogatory Response 
I Response No.5: 

fixed resale prices is a 
condition of being a Tempur-

I
I 

"On or about April 15, 2002, Tempur-Pedic announced that the company was adopting u 
unilateral policy to suspend doing business with any retailer who does not adhcn: 

Pedic retail account. substantially to our suggested retail price ranges." "Tempur-Pedic has continuously 
maintained that policy since April 2002." 

Response No. 19: 
"When Tempur-Pedic has inquired as to the reasons that a New York Customer has sold 
a Tempur-Pedic product at a price less than the prices suggested by Tempur-Pedic. it 
often finds that the New York Customer was unaware that an individual salesperson had 
made such a sale, or that the New York Customer had been inadvertently using an 
outdated price list." 

Exhs.6-7 
Tempur-Pedic letters to retailers advising them of Tempur-Pedic's policy not to do 

l _ _ . ----L-_____ _ 

business with any retailer who chooses to charge retail prices which are different than 
I Tempur-Pedic's suggested retail prices. ._ 

111 



--- -- ------ - -------- .­ .- -~­I~VE-~.~~­ Description Objection 
I ~ 11 T~mpur-Pedic thus does not Lack of 

dispute that it and its retailers Foundation 
together monitor and enforce 
its prohibition on discounting, 

Factual Basis 
Exh. 3, Tempur-Pedic's Amended lnterogatory Responses
 
Response No. 11:
 
"Tempur-Pedic has on occasion recei ved complaints from New York Customers
 
concerning the pricing of Tempur-Pedic Products by other New York Customers,"
 

Response Nos. 12-14:
 
Lists verbal communications between representatives of Tempur-Pedic and retailers,
 
concerning the retail pricing practices of a second retailer. These communications
 
include the following: In summer/fall 2008, Tempur-Pedic' s Executive Vice President
 
and President North America, Richard Anderson, received three or t\.lllr telephone calls
 
from SI~epy's representativ~s who complained about the retail pricing of other New
 
York retail~rs. Mr. Anderson also met with representatives of Raymour & Flanigan f(x
 
the purpose of discussing the price at which Sleepy's sold Tempur-Pedic Products."
 

Exh. 13:
 
Tempur-Pedic email to Macy's: advising Macy's ofTempur-Pedic's "Corporate Policy
 
pertaining to discounts. w~ don't sanction/support them. If you have a Storewide
 
discount we aren't part of it. IfMacy's has a 10% discount for opening a new charge
 
account we are not part of it."
 

Exh. 14:
 
Tempur-Pedic email to Rotman's:
 
"It has been brought to my attention that Rotman's is selling Tempur-Pedic for 5% off in
 
addition to 5% tax free. This is a violation of our SRP policy. Please stop this practice."
 

El\h.15-17:
 
Email is from Tempur-Pedic to Raymour bringing a "pricing violation" and "SRP
 
violations" to Raymour's attention.
 

Exh.23:
 
l:mail from retailer Metro-Mattress to Tempur-Pedic, complaining about the pricing of
 

______LlJave Hayes Applianc~ Center. ~rempu!-Pedic responds to this complaint stating: 'This 

IV 



I ~/E~. N-O:_r---- -DeScriptiOiJT ----TOb!«tioo---~------ ---.- --------- Factua--.-o;sis -- -- - -- -- -- -- -- --- --I 
I will be addressed today with Dave Hayes." l 

Exbs. 25-28, 30-31:
 
Emails produced by Tel11pur-Pedic that relate to complaints by one retailer about
 
discounting incidents by a second retailer.
 

- -~ 12 -r Bothversi~ns ()f the- Reta"li--1 l;ck of--IExh. 4, Retail Partner Obligations & Advertising Policies,effective Ju-;}e 8, 2-00~-
Partner Agreement set forth Foundation I Exh. 5, Retail Partner Obligations & Advertising Policies, effective October L 2007.
 
tenns and conditions to which
 
a retailer must agree to Exh. 13, Tempur-Pedic email to Macy's:


Iestablish and maintain its Tempur-Pedic advising Macy's of Tempur-Pedic's "Corporate Policy pertaining to
 
status as a retailer of Tempur- discounts. We don't sanction/support them. If you have a Storewide discount we aren't 
Pedic products. part of it. If Macy's has a 10% discount for opening a new charge account we are not 

part of it." 
This office's investigation has 
established that Tempur-Pedic Exh. 14, Tempur-Pedic email to Rotman's: 
monitors and enforces, and ·'It has been brought to my attention that Rotman's is selling Tempur-Pedic for 5% off in 
retailers comply and assist addition to 5% tax free_ This is a violation of our SRP policy. Please stop this practice." 
Tempur-Pedic to do so, 
regardless of whether the Exh. 15-17, Email is from Tempur-Pedic to Raymour, bringing a "pricing violation" and 
account has signed the "SRP violations" to Raymour's attention. 
Acknowledgement Page of the 
Retail Partner Agreement. Exh. 23, Email from retailer Metro-Mattress, to Tempur-Pedic, complaining about the 

pricing of Dave Hayes Appliance Center. Tempur-Pedic responds to this complaint 
stating: 'This will be addressed today with Dave Ilayes." 

IExhs. 25-28, 30-31, Emails produced by Tel11pur-PeJic that relate to complaints by one
 ___ __ _ ---J retailer about a discounting incident by a second retailer.
 _ 
~ 13 Provisions of the current Lack of I Exh. 5, Tempur-Pcdic Retai I Partner Agreement 

Tel11pur-Pedic Retail Pal1ner Foundation
l __ Agreement restrain retailers __J- --.J _____~____ _ J 

~ +: 
v 



---------- -- - ~ - .­tEL N~ l--- ---oem:wtiOiii - - =-1 o~iOD I---~--·_- -- .--- -----. - - Factual Basis 
from olTering discounts to

1-----­ customers in any form. --l-----l------------------------------ --------1~ 32 Retailers who are prohibited Lack of Exhs. 23-24: Complaint of retailer Metro-Mattress about an advertisement by Dave
 
by Tempur-Pedic from Foundation Hayes Appliance Center offering a Tempur-Pedic Mattress at $100.00 less than the
 
discounting are vigilant in their suggested retail price. Tempur-Pedic responds that the matter will be "addressed today
 
etlorts to insure [sic] that with Dave Hayes."
 
competing retailers are
 
similarly constrained. Exh.25: Sleepy's complaint about pricing practices of Relax the Back.
 
Retailer complaints about
 
competitors' attempts to Exh. 26: Raymour & Flanigan complaint about a discounting incident by Mdro­

discount are addressed at the Mattress. Tempur-Pedic responds to complaint stating "this situation has been addressed
 
highest level of Tempur-Pedic we have assurances it will end no later than Friday, 917."
 
management. 

Exh. 27-31: Retailer complaints to Tempur-Pedic, incl uding: New York Mattress 
_ Factory's complaint that Raymour & Flanigan offered a discount on Tempur-Pedic 

mattresses to customer's opening a credit card; Mattress Discounters complaint that 
Boscov's provided a $100 discount on a Tempur-Pedic mattress to customers opening a ----J Boscov credit card. 

1 - -- ----.----.--J 
~ 43 I Retailers of Tempur-Pedic 

proou.cts fully understand that 
chargIng at least Tempur­
Pedic's MSRP is required to 
become and maintain an 
account with Tempur-Pedk. 

Those retailers have accepted 
this contractual requirement. 
Accordingly, Tempur-Pedic 
has achieved almost universal 
retailer comp.liance with 

______J. M~~P a~ld virtually no 

Lack of Exh.9: Rosenbaum Affidavit: 
Foundation I"As a result of Tempur-Pedic's pricing policy, Raymour sells all Tempur-Pedic products 

at the suggested retail price ("SRP") set by Tempur-Pedic." 

Exh. 12: Bookbinder Affidavit: 
"Sleepy's understands that Tempur-Pedic makes charging SRI's a condition for being a 
Tempur-Pedic account and maintaining that status." 

Exh. 18: Judd Aftidavit "Raymour understands that it must follow Tempur-Pedic's price 
policy as a condition of maintaining the Tempur-Pedic line of products." 

Exh. 20: Metro-Mattress email advising its sales force that sales associates can no longer.J 
discount Temp_ur-P~dic.Jll'Oducts by 10%. _ 

VI 



---

-'/EI. N~ L . .- DescriPtiOi1i--­
discounting of T~mpur-Pedic 

I products ~xists in th~ 

mark~tplac~. 

-.-- ­

This offic~' s investigation 
contirm~d that, because it is a 
rel.luir~m~nt of having and 
maintaining an account. 
virtually all New York r~tailers 

adher~ to Tempur-Pedic's 
fixed resal~ pric~s. 

Tempur-Pedic ~stablishes, 

maintains, monitors, and 
enforc~s a pervasive syst~m in 
which all Tempur-Pedic 
retail~rs und~rstand that 
Tempur-P~dic products must 
b~ sold at the prices 
~stablish~d and mandat~d by 
T~mpur-P~dic. Accordingly, 
N~w York state consumers pay 
more wh~n they purchas~ 

T~mpur-P~dic products at 

1- '144 

I -- --.--- ----- --- - _. 

Obiection I Factual Basis 
Exh. 26: Email from Raymour to r~mpur-P~dic r~ferencing th~ir no discounting 
agre~m~nt. 

Transcripts of stor~ visits and calls to stor~s. 

Lack of -IE-xh. 3, T~mpur-P~dic's Amend~d ~~rrogatory R~spons~s -- ­
Foundation I Respons~ No.19: 

"Tempur-P~dic has not b~com~ aware of any New York Cllstom~r who has chos~n not to 
adh~re substantially." 

Exh. 8, Int~rrogatory R~spons~s of Raymour & Flanigan.
 
R~sponse No.18 stat~s:
 

"If not subject to SRP policy, we would ~vaillate th~ pricing for r~mpur-P~dic Products
 
as for other products - by market conditions and internal profitability crit~ria."
 

Exh. 9, Rosenbaum Affidavit:
 
"As a result of Tempur-Pedic's pricing policy, Raymollr sdls all T~mpur-P~dic products
 
at the sugg~sted retail price ("SRP") set by Tempur-P~dic'"
 

Exh. 11, Int~rrogatory Response by Sle~py's:
 

Response No. 18:
 
Tempur-Pedic's suggested r~tail prices, in combination with l~mpur-Pedic's announced
 
llnilat~ral written policy not to do business with any retailer who chooses to charge retail
 
pric~s which are dift~rent than T~mpur-Pedic's suggest~d retail prices, has afrect~d the
 

artificially high prices set by price at which Sl~~py's sdls and has sold T~mpur-Pedic Products. 
Tempur-Pedic.

1 

Transcripts of stor~ visits and calls to stores. -~ .----- _ -- __ I 
Summary of transcripts from • Lack of~~ 46-65 Gargiulo Affinnation, Paragraphs 45-46 ---------1

Atlidavils of t,m, iovesligalo," and complele tra,\Sc,ipls of slme visits attached the,e'". undercover shops ofTempur- Foundation 
I P~dic retailers. • Unattested 

___ .. _L_ .___ . Incomplet~ - ---_._--- --- - - ­

VII 



--- -.---1
l~jE~~~. Description I Objection· 
I Exs. 32-42 Fragments from transcripts of I- Unattested 

undercover shops of Tempur­ - Incomplete 
Pedic retai lers------L- .I 

--- -- -~ 
Factual Basis 

Gargiulo Atlirmation, Paragraphs 45-46 
Affidavits of four investigators and complete transcripts of store viSIts attached thereto. j 

! Petitiuncr obJcct~ to Respondent' ~ reference to "fragments frol1l transcripts." A II portions of the transcripts ofstore visits that pertain to priclllg or d iscouming of Tempur­
Pedic products. wcre auachcd as Exhibits to the Gargiulo Affirmation of March 20 IO. 

Vlll 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

--------------------------------------------------------------------)( 

PEOPLE OF THE STATE OF NEW YORK by 
ANDREW M. CUOMO, Attorney General of the 
State of New York, 

Petitioner, 

-against- Index No. 400837110 

TEMPUR-PEDIC INTERNATIONAL, INC. 

Respondent. 

--------------------------------------------------------------------)( 

Affirmation of Robert L. Hubbard 

Robert L. Hubbard, an 'attorney admitted to practice in New York State, affirms 

that I sent Petitioner's Memorandum of Law in Opposition to Motion to Strike dated June 

10,2010 to Tempur-Pedic's counsel, William Berkowitz, Brandon Bigelow, Diane Hertz, 

and Daniel McGillycuddy by email on June 10,2010 and again on June 11, 2010. The 

tables included with the June 10 distribution follow this affirmation. The corrected tables 

included with the June 11 distribution follow the cover page of the Memorandum. I also 

caused the June 11 distribution to be sent on June 11,2010 by overnight mail to: 

William Berkowitz Daniel McGillycuddy 
Brandon Bigelow Diane Hertz 
One Federal Street 399 Park Avenue 
Boston, MA 02110 NeWYO'7/;;;;tO~ 
Dated: June 15,2010 

Robert L. Hubbard 
Director of Litigation 
Antitrust Bureau 
120 Broadway, 26th Floor 
New York, New York 10271 
(212) 416-8267 (voice) 
(212) 416-6015 (telecopy) 
RoberLHubbard0J.ag.nv.gov (email) 

------,- --------,---' - ,- ,- "-----' -_._-"""- -_.,-----­-'"'
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