F. PFactors Involved in Publication

Publication of this report is governed in the
first instance by Executive Law §63(8) which provides
in its lasﬁ sentence:

"2any officer participating in such inquiry

and any person examined as a witness upon

such inquiry who shall disclose to any

person other than the governor or the

attorney~general the name of any witness

examined or any information obtained upon

such inguiry, except as directed by the

governor or the attorney-general, shall

be quilty of a misdemeanor.”
While that sentence leaves publication to the dis~
cretion of the Governor or the Attorney- General,
that discretion is not wholly unfettered. Considera-
tions of fairness to individuals and of public policy
are also involved: specifically, of grand jury
secrecy, of fairness to public officials of whom the

report may be deemed critical, of fairness to in-

dividuals as to whom charges may be pending before

the Grand Jury or who may be tried for an Attica

related crime after such publication.

The law with respect to grand jury secrecy

as it relates to the Governor and the Attorney
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General is not clear. Section 190.25(4) of the

Criminal Procedure Law provides that:
"Grand jury proceedlngs are secret, -and -no grand
juror or otherx person specified in subdivision
three may, except lnAthe lawful discharge of his
duties or upon wrltten order of the court, dis-
close the nature or §ubstance of any grand jury
testimeny, or any deéision, result or other mat-
ter attending a grand jury proceeding."”

The persons specified in subdivision three are
those present in the grand jury room and include the dis-
trict attorney. To the extent that the Attorney General,
acting under supersédér as directed by Governor Rockefeller
and continued by Governors Wilson and Carey, may be con-
sidered to occupy the position of the district attorney,
he is conceivably covered by the provision, although it
can certainly be argued that he acts in a different capacity
under Executive Law §63(8}. But clearly the Governor is
not covered by CPL §190.25(4) ,* and the Court of Appeals

has recognized that as to one not within the statutory

prohibition, no secrecy is imposed. People v. Minet, 296

* See also Penal Law §215.70 which excepts from the
definition of the misdemeanor of unlawful grand jury
disclosure, disclosure "in the proper dlscharge of
... Official duties.,”
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N.¥. 315, 3é4. Thus, while there may be some questicn
. . — T

concerning the Attorney General's right to direct Ppub-

lication of this report withoqt_pourt order, there can
be no question of the right of the Governor to do so. ?

The determination whether to do so is, none-
theless, not lightly to be made for iﬁportant Pﬁblic in-
terests are involved. Instructive in this connection
are decisions of the courts concerning-when disclosure
should be permitted, and what the reasons are for the
confidentiality _6.1:' grand jury minutes. The reasons are

described in People v. DiNapoli, 27 N.Y.2d 229, 235 as:

(1) prévention of flight of one about to be indicted,
(2) protection of grand jgrors from interference, (3)
prevention of subornation-and jury tampering, (4) pro-
tection of an innccenf accused against Qhom no indict-
ment is returned, and (5) to encourage prospective
witnesses to testify freely. The same case points out
‘that exercise of discretion to permit disclosure re-

quires the balancing of the public interest in dis-

closure against that in secrecy (27 N.Y.2d at p.234)

and that how widespread publication will be is a
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relevant consideration (27 N.Y.2d at p.237). Dis-
closure to the Public Service Commission of testimony
concerning bid rigging more than two years after com-— ,
pletion of the grand jury proceedings, the conviction

of appellénts.by guilty plea and their payment of

fines, was upheld. Likewise, People_ex rel Hirschberg

v. Board é;_Supervisoré,AZSI N.Y. 156, 170, contains
language indicating that where required by public

interest, as where a District Attorney is charged with

official misconduct and seeks to prevent inquiry into

his actions, disclosure should be made.

| | A further consiéeration of importance is that
while I do not find that there was any venality, I'hdve,
in what I consider to be tle public interest, not only
evaluated that qguestion but sought an explanation for

the appearance of onesidedness of the underlying in-

" vestigation, and in so doing have been critical of the

performance of certain public officials. There is,

however, an inherent unfairness in publishing such

criticism, pointed‘out by the Court of Appeals in

Matter of Wood v. Hughes, 9 N.Y.2d 144, 154, in holding
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that a Grand Jury had no authority to issue a report,
as distinet from an indictment:

"In the public mind, accusatlon.by -.report
is 1ndlst1ngulshable from accusation by
indictment and subjects those against
whom it is directed to the same public
condemnation and opprobrium as if they
had been indicted. An indictment charges
a violation of a known and certain public
law and is but the first step in a long
process in which the accused may seek
vindication through exercise of the right
- to a public trial, to a jury, to counsel,
‘to confrontation of witnesses against him
and, if convicted, to an appeal. A
report, on the contrary, based as it is
upon the grand. jury's own criteria of
public or private morals, charges the
: violation of subjective and unexpressed
standards of morality and is the first
and last step of the judicial process.
It is at once an accusation and a final
- condemnation, and, emanating from a
judicial body occupying a position of
respect and importance in the community,
its potential for harm is incalculable.
A grand jury report - which as a judicial
document obviously differs radically
from newspaper charges of misconduct -
carries the same sense of authoritative
condemnation as an indictment does,
without, however, according the accused
the benefit of the protections accorded
to one who is indicted.”

There are, of course, differences between a
grand. jury and an investigating agency appointed under

Executive Law §63(8) in that the person appeointed to

(€
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perform the latter function will normally be more
skilled in, appraising efficiency in public office than
is the average grand jurdr and in that there is in the

1f§ter'bbsition probablyzjess chance of reckless action

more likelihood of public debate over the merits of
tﬁéﬁériticism, compare 9 N.Y¥.2d4 at p. 155.
Protection againstlcondemnation by report is
not, however, an absolﬁte. The essential is fairness

to the individuals involved, which the Legislature has

' provided in relation to grand jury reports by Criminal

Procedure Law §190.85. Under that section hefore such

a report may be released to the public, the individﬁal

involéed must, in the interest ofdfundamental fairness,
be given opportunity to answer it and to have access

to the evidence before the grand jury, Matter of Second
Report of Grand Jury, 26 N.Y.2d 200, 204; see also

Matter of Report of May, 1972 Grand Jury, 75 Misc. 2d

310. There are, however, no similar provisions in

Executive Law §63(8), and while a 63{8) aﬁpointee in-

quires into "matters concerning the public peace,

" public safety and public justice," which mayibe deemed
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a higher publicAinterest than that involved in the
repoft of a grand jury, it is, nonetheless, true that
both concsrn “public officers whose reputations and - -
careers may well be ruined, regardless of the final out-
come of the charges, by publication of the Report,”

Matter of Second Grand Jury Report, 26 N.Y.2d at p. 205.

Finally to be cbnsidered aré the rights of
indi#iduéls aécused or yet to be accused by the Attica .
Grand Juries which may be érejudiced by pubiication, as
well as the interest of the Staée that prosecutions for
Attica crimes not be aborted by prejudicial publicity.
The latier is a less 1ikeiy alternative than the
former since thefe'are court designed paliiatives. The
former, it appears, involves potentlal prejudice of not
only the petlt jury, but the grand jury as well, see

Beck v. Washington, 369 U.S. 541; but see Peogle ex

rel Sears v. Rossiti, 50 Ill.2d4 51, 277 N.E.2d 705;:

United States v. Knowles, 147%.Supp. 19, 21, Yet it is

also true that the Amgrican'Bar Association’s Standards

for the Administration of Criminal Justice relating to

Fair Trial and Free Press specifically recognize, at
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léast as to the duty of a lawyer with respect to public

statements that "Nothing.in this Canon is intended to

iude'théfholding ofgﬁéaringS‘or"the lawful issuance '
ofiééports.by legislative, administrative, or investi-
gaf%&e bodies," Sgction 1.1, final paragraph; but cf.
Cod; of frofessional Responsibility as'adopted by the
New York State Bar Association, DR 7-107 (I) which omits
the reference to "lawful issuance of reports.”

In final analysis, your determination whether
to release all or part or none of the report at this
time, must be predicated, as already noted, upoﬁ a
balancing of tl';e public interest in the working of the
ceriminal justice system and the public interest in pro-
tecting individual rights to.due process. Consistent
with the views expressed in my public statement at the
time of my appointment, I have divided the report into
two parts, the first of which I believe, on balance,
should be released now, the second of which éhould not

be published until the conclusion of the work of the

" Attica Grand Juries and, as to individual cases, until

disposed of. Of course, the discretion to be exercised

is yours, not mine, and the division I suggest is simply
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'( " my considered opinion, for whatever help to you it may be
.in feaching your own conclusion. Involved in my diyision'
are two judgments of which you should, in exercising your
Ajudgmeht, be aware. Thé first is that thersection on

A#@inistration'of the.Investigation (G(6)) has been placed

'igmgart II solely because of its revelations concerning

f‘THe second is tﬁ;t because of the public im-
é@fﬁéﬂégxdfjthe issues I have deemed it pro?er in the public -
part to include gll of the findings, even though-doing sQ
reveals that cé;tain matterslwere or are before a Grand Jur&,
‘and to cite the testimony of witnesses who appeared before
me by using their initials, even though doing 56 may rew
veal that a particular person did appear as a witness, cf..
Executive Law § 63(8).

Whether you decide to follow my proposed division
or some other, there are, I suggest, two problems that

should be carefully considered. Judge Fischer has requested

—that—any matefia%—eritiea%—ﬁfnhis_actions—ﬂbe—submittea
directly to the éourt controlling the grand jury for its re-
:qg_ , view in appropriate proceedings, and to the Appellate Di-

A \../"I'} ' ) ’

vision chLarged with reviewing the professional conduct of
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counsel” (Bx. 520, Letter of 9/16/75, p. 21). 1In my view,

‘rights @E%all persons or groups identified in or identi-

"fié;i; fromlfle maferial.ycu allow to be’pdblished will

be sufficiently protected if they are given notice of that
fact;and access to, the report prior to publication and told
that it will be publicly released, say; seven or ten days
later. In this way, any individual who feels that his due
process rights are being-violated will have reasonable op-

portunity, see People v. Penn Central, 34 A;D.Zd 278, to-

contest through cou;t proceedings the conclusions reached as
to him.

The second problem results from the argument'made
before me that since both Simonetti and I function in place
of the Attorney General, my requirement that a perSon testify
would, in effect, constitute a grant of immunity from prosecu-~
tion. However ténuous the argument; I'did not perimit the
witness involved in that incident to testify, thus assuring
that no claim of immunity could be made. To the extent that

any testimony of a "target" before me may later be made avail-

able by the Attorney General to the prosecution office, it
should only be made available after consideration of the

possibility that an immunity argument by the target defendant

may later be made.
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G. Factual Bases for Findinés
1.

a. Conclusions !

Twenty-nine inmates and ten hostagés died of gun-
fire as a result of the Attica retaking and some eighty~nine

other persons were wounded (McKay Report, p. 373).

In his testimony Bell covered some two dozen

. Lo 'T’
cases, some involving! i
|

In view of the vasf amount of material involved in anal-
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with the eight cases considered most representafive.
Though not here analyzed, the others have been locked
into asg well; and found not suétained.

Unlike the other Sections of this’report which
set forth the reasoning supporting the stated conclusion
immedi;tely Following the conclusion itself, in this
Section there will be found in each of the cases analyzed
a subdivision headed "Evaluation." It is upon the bases
of those evaluétions'that tﬁg conclusion stated above

F
rests.

b. The Factual Bases 7f,ér the conclusiens

asl -
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The McKay Report* lists Edward R. Menefee as an
inmate who died in Meyer Memorial Hospital from shotgun fire

which originated. in the Times Square stairwell (McKay Report 498;

by

hg e MoK - bEaimed l £ —ite—infor .
on a confidential basis, its files were not readily available
to the Attica investigation (AS 10954, 10957; Fischer v. '
Citizens Committea, 72 Misc. 24 595, affd. 42 A.D.2d 692).°
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To Simonetti's knowledge, the only basis for be-
lieving that Menefee was even found at the bottom of the.stair—
well was the McKay Report:sfaﬁemehts réferred to abové (a5 10954-55,
10958, 11238-39). Even if Menefee was the inmate found at
the bottom of the stairs, Simonetti néted, Menefeg died in
the hospital before he was questioned and could have simply

fallen near the stairwell after being shot elsewhere (AS 10954-55).
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(2) Grand Jury Action With Respect to Inmafeé

One year after its empanelment, on Dacember 15,

1972, after hearing numerous witnesses, the Grand Jury

handed up thirty-seven indictments, all against inmatesg

(Ex. 35; AS 11199, 11209). . Five additional indictments,

all against inmates, were handed up in August and November,

"1973 (Bx=. 35).§_ﬂ

A total of sixty-two inmates were indicted in
forty~two separate indictments, containing an aggregate
of 1,289 counts, all for felonies. Table 1 below shows

for each class of felony the total counts together with the

" maximum sentence possible. Table 2 breaks the indictments

down by nature of offense, class of felony and cumulative
number of counts and of persons indicted for each offenge.-
Table 3 shows tha number of counts on which each of'the

gixty-two inmates was.indicted..
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Class of Felony

A

B

Table 1

Maximum Sentence

Per Count Total Countsg
- Life 681
25 yrs. 136
15 yrs. 11
7 yrs. 160
4 yrs. 301
1,289

00247



o,

f“r

9T _

AN

Lz
s

Le
Lg
8z
0z
%

g A

D3 OTPUT
mﬂOmHﬁm Fo ISqumy

§¢°soz

€2 a

oT a mo.mmm.

T o I mﬂ.omHNOHH
£ o 0T*091

£ a '§9°0€T

€ 2| 0S°0ET

81T @ sotozT

L > 0T* 02T

esT d S9°GET

65T 3 OT'SET

mNH g 02 S€T

999 ¥ ST SET

v 24 T SCT/0TT
ST A4 S€°6S2T

sunogy Immmwo : Suot3ioeg
Te3oN  AuoTsg MeTT TRUsg
¢ °TqeL

IST puRqRIIUOD

uostxg Hurjowmoxg
uodeaym JO ﬂmﬂmmmwmom
| uosxy pesydirally
puz Azsqgoy

1ST esnqy Tenxsg
35T Awopog

PUg 31nessy

3ST 3Thessy

3IST UOTOID0D

38T Jusumostadur TnImeTUn
puz Burddeupty

3sT Burddeupty
Iepany pajduelyy

IapIny

BSUSTITO
peboTTy

00248



(1) The sources of information available.

() Inmates of Attica Correctional
Facility v. Rockefeller

The attorneys for the inmates instituted a class
action in federal court alleginé brutality and testimony was
_taken before Judge Curtin inithat action beginning-on Septem-—
ber 14, 1971. The Staﬁe was represented by Fischer and David
Richman, of his staff. The-eyewitnesé testimony was given
beginning on September 16, 1971, September 30, 1971 and October
4, 1971, by the following: |

Jamas Watson, a young'Natipnal Guardsman and law
student, testified that on September 13th he observed inmates
vbeaten on stretchers (Ex. 367, Folder 2, 29), poked in the.
groin and rectum with niéhtsticks (ibid. 42), beaten while
rﬁnning through gauntlets (ibid. 42-46), and other severe
beatings (ibid. 50) inéluding one inmate beaten by seven Cor-
rection_Offigers (ibid. 55) . Althouéh he did not identify
any of tbe participantg, he gave a reasonably complete deé-
¢ription of an inéividual he described as in charge and the "most
vicious* (ibid. 59, 60) and whom he might have been able to identify

through photographs if he had been interviewed immediately.
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Frank Lott, an inmate, told of being beaten in

a gauntlet by Attica Correction Officers en the 13th

(Ex. 367, ﬁolder 2, 46-47), of observing inmates marked
with an "X" on their naked backs {(ibid. 49), of subse-
quent death threats to him from correction officers led
by Deputy Warden Pfeil (ibid. 53), and of “"LD" Barkely
being alive after the retaking (ibid. 48).

. Roger Champen, an inmate, testified to being
kicked in the throat and beaten by a.Correction Officer
whom he identified as Mr. Reddy (ibid. 95), and being

marked with an "X", spit upon, having matchés thrown upon

_ him and beaten by other gquards (ibid. 96) and receiving

death threéts several nights after the 13th from a group
of Correction Officers led by Deputy Warden Pfeil. ‘
Herbert Blyden, an inmate, testified to being
beaten in a gauntlet (;gig. 132—34) by Correction Offi-
cers whom he recognized but was reluctant to identify

for fear of retaliation (ibid. 136, 137}, and to death
. i N

Clarence Jones, Co-Chairman of the Goldman

Panel, testified as to his personal obgervations of
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injuries sustainedqd by certain inmates (Ex. 357, Folder 3,

214), including cigarette burns on Frank Smith (ibid.

211-213). rthree inmates, William Jackson (ibid. 287),
Charles Colvin (ibid. 261) and Gary Haynes (ibid. 716)
testified to their own beatings (ibid. 243, 264, 269-70),
and other abﬁses, including cigarette burns and the re-
fusal of meéication by the prison doctor, pr. Sternberg
(ibid. 323). # fourth inmate, Jameé Young, was not
called but i£ was represented to the-cburt that his

testimony would be cumulative of that already given

{ibid. 347). on cross—examlnatlon Colvin testified that

he could ldentlfy the Correction’ Offlcers involved
(ibid. 295), and that they came from Auburn Prison (ibid.
2973,

F;SCher had received no spegific complaints
about brutality (Ex. 272; RF 3264} and first became aware
of the ailegations in the federal court proceéding (RF
3263~66). He calléd the Governor's office-during the

first week after the uprising (RF 3269), reached either

* Michael Whiteman or Howard Shapiro (RF 3266, 3291) and

informed him that there were allegations of past and

continuing brutality and that he thought something shoulgd
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be done (RF 3267). He was subsequently informed that

the Governor intended to have Presiding Justice Harry

GUldman,  Appallate Division, Fourth Department, appoint
a committee of observers to go into the prison. The ob-
servers were éppointed on September 15th and arrived at

the institution on September 17 (Ex. 279, 5)

.
'~ He testified

that if inmates had come to him with specific complaints
about brutality in late September of 1971 he would have
used two of his oOCTF attorneys to investigate the alle-

@ations (RF 11,925, 11,928), ]|

|

Fischer al;§ testified that in appearing in
the federal court Proceeding ﬁe had several purposes
kRF 9298)f that he sought to "identify whether, in fact,
brutality had occurred"” (RF 3266) and was concerned from
the beginning with de&eioping inmate confidence in the

integrity and fairness of hig investigation (RF 3307),
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but that it was also of great importance that insofar

as the federal court proceeding sought to enjoin inter-

rogation of inmates it not be successful becagse that
wouid ﬁean "that we would never have a chance to taik to
ahybody on the interior” (RF 9299; see also Eﬁ. 520, p.
12).* He was shown portions of his cross—examiﬁatibn-of
the inmates, including his intrusion of the issue §f
Officer Quinn's death (RF 9301) and his lack of response
to positive identificationsg (RF 9310) andg asked whether
he believed hig cross—examinatién contributed to hisg goal

of building inmate confidence in the objectivity of his

" investigation (RF 2311). He responded:

"I do ... -

At least in my limited experience, the first
thing you have to exhibit to anyone you inter-
rogate and particularly if they exhibit some
professional background in criminality is that
you are not a damn fool and that what ig said is
going to be tested .., I don't think you can
indicate that you are a patsy and accept every-
thing that comes out of their mouth." (RF 9119

7 The injunction requested was denied, Inmates of the

Attica Correctional Facility v. Rockefeller, 453 F. 24
12, 21722, 5

1
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He was, hoWever, interviewed by the FBT

three months after he'testified and was unable to make

any poaitive identifications (Ex. 270). So'far as ap;
pears from the list.of perséns interviewed by the in-
vestigation (Ex. 15}, there has been no followuup inter-
view of Colvin, Haynes, Jackson or Young in relation to

their brutality test imony.

(B) The Goldman Panel

As already noted, after Fischer informed the
Governor'é Counsel of the allegations of brutality,
a citizen's ﬁanel was. appointed on September 15th by
Mr. Jusfice Harry Goldman (Bx. é79). Members of the panel
were Donald H, Goff, Generai Secretary of the Correctional

Association of New York; Clarence B. Jones, Editor and

‘Publisher of the Amsterdam News; Austin MacCormick,

Executive Director of the Osborne Asgociation, Inc.:
ILouis Nunez, National Executive Director of Aspira of

America, Inc.; and Robert P. Pattersdn, Jr., member of

the law firm of Patterson, Belknap & Wekb {Ex. 279).

Fischer testified that the panel members told
him they belleved there had been post-riot brutallty

(RF 3267, 11,896), and at its first press conference

L
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on September 18th the Panel statedrthat in view of the

reports they had received of physical abuse there was a

Presging need for monitors (Ex., 258, 8). The Panel mem-

bers decided, however, that they could not turn over to

- Fischer the brutality information received (Ex. 272;

RP 11,888; RF 11,896, 11,905~06). Robert Patterson
acknowledged that he had informed a Justiée Department
attorney that they had not turned the information over to
Fischer because of a lack of confidence and conflict

(Ex. 272, 5) and exXplained that the redsons were that

the state Police were Fischer's investigators and because
he had been'told-ﬁy'Fischer that he would be unable to
investigate crimes aéainst inmates for some time

(RP 11,889).

ThelGoldman.Panel members were later interviewed
by the FBI (Bx. 200, pp. 14-125), but that data did not
reach the Fischer-Simonetti investigation until some
time in 1973 or perhaps 1975 (see subd. (C) following).
Simonetti himself had no contact with the Goldman Panel

(AS 8343),
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(C) The federal investigation

The members of the Goldman Panel were concerned

“the State Police under Mr. Fischer cannot

conduct an objective and impartial investiga-

tion of the allegations against State Police

and Correction Officers of post-riot brutality

and physical mistreatment of inmates" (Ex.

257, 1; see also Ex. 279, 2y, ’
and that there wouldlbe a lack of public confidence and
a credibility gap because of the "obvious conflict" in
Fischer's dual role of investigating crimes by both in--
mates and law enforcement personnel, which "bothered
them no end" (Ex. 272, 5; mEx. 279, 10-11, 20). Their
concern led them- to suggest on September 23,1971 to the
Governor's Counsel, Michael Whiteman, that the Civil
Rights Division of the United States Department of Jus-

tice be asked to intervene. After a number of follow-

up calls they were advised by Howard Shapiro, Assistant

'Counsel,* that Fischer should make the'request (Ex., 279),

Fischer called K. Wwilliam O'Connor, head of the Civil

* Patterson testified that Shapiro was not responsive
to the suggestion for intervention, and was'very hard
to persuade, for which reason the panel felt it
necessary to make its request directly to the Governor
(RP 11,853-54, 11,859-60, 11,863-64).
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Rights Division, and reported back that the Department

was not overly enthusiastice (Ex. 279, 25), The Panel

thenr contacted O'Connor and was tolﬁ that Fischer's call
wasg not deemed a formal Tequest (Ex. 257). Eischer then
sent a letter which srated that he was making the request
on behalf of the Goldman Panel (Ex; 277). The Panel mem-—
bers feared that was ‘not strong enough and S0, adv1sed
Governor Rockefeller in two confidential memoranda (Ex.
279, 2 and 3 ££.) on Ocﬁober 1st and 4+th, On " October

5th Governor Rockefeller wrote te Attorney General Mitchell
formally requesting intervention (Ex. 272).

" Both Fischer's letter +o Justice and the Gover-
nor ' s 1etter to Mitchell emphasized the conflict cons
fronting. Fischer in trying to interview inmates who might
also be prospective defendants about retributive acts by
trooéers and Correction Officers (Exs. 272, 277).

Fiecher testified that, initially, he felt no more con-
flict in 1nvest1gat1ng brutality allegatlons than 1n]
other area of the investigation (RF 3231, 3243 3237r
The Governor testified that whatever the wording of his

letter to Mitchell, he was unconcerned about any possible

conflict (NAR 8851, 8856) and had complete confidence
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in Fischer's ability to conduct the . investiga~

tion (NAR 8852). He considered intervention by the Jus-

tice Department a "good idea " (NAR 8859) because it would
ﬁe an impartial investigation (NAR 8844, 8848) and agreed
that thdse who had been accused of being involved were
perhaps "fnot] the best ones to investigate" (NAR 8845)
and.fhat the investigation by the Justice Department
would be helpful in assuring public confidence (NAR |
8854-56).

As a result of the Governor's request, two
Justice Department attorneys, O'Connor and ﬁdbert Murphy,
met with Fischer and Max Spoont'on October 12, 1971 (Ex.
272, 12-13; RF 3345), Fischer testified that there was
general agreement to cooperate (RF 3345), It was'agreed
that the federal investigation would be by the FBI and
that any resultant prosecuﬁion would probably be done by
the State (Adm. File, Memo #5; Ex. 272, 13).

There was no thought that the State investiga-
tion would be deferred during the pendency of the federal
investigation; in fact, it was generally understood that
if any deferring was to be done,‘if would be by Justice,
50 ag not to interfere-with the State (Ex. 266, Inter-

view with Robert Murphy; Adm. File Memo #5) .
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The FBI began itg inquiry on October 19, 1971

(Ex. 271, 21}, It interviewed all members of the Goldman

Panel (Ex. 200, 14-125), various defense attorneys (ibid.

| 66-76), inmates (ibid. 28-36) and some of the medical per-

sonnel who participated in the treatment and removal of
injured immates apd hostages after the retaking kiﬁ;g.
37-66). |
It .also obtained the transcripts and documents

in the federal court proceedlng (ibid. 123- 125), and a
varlety of fllms, photographs, video tapes, off1c1a1 re—
ports, medical records (ibid. 7) and interview statements.

- On October 28, 1971 the FBI submitted a lengthy
report to the Civil Rights Division. On December 3, 1971
the Division requested further investigation by the FBT
fEx. 271, 1),including interviews of 3l'inmate§ and four.

other persons and additional documents. The request was

based on an exhaustive examination of the prior material

submitted, including, igggg.g;ig, the federal court
transcript and the medical records (Ex. 271, 1-10). mwo
additional reports submitted by the FBT show that sixteen
of the inmates refused to speak to the FBI, six could

not identify their assailants, five said they might be
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able to make identifications from photographs, and two

refused to make identifications or provide information

{Ex. 270; Ex., 271, 15-16). The Civil Rights Division

thep sent attorneys to reinterview inmates with rele-
vant information who had talked to the FBI and to at-
tempt to interview those inmates beliéved to have rele-
vant information who héd_refused to cooperate with the
FBI (Ex. 271, 53, 54, 18). A fourteen page report of
the result of the attorneys' interviews was_prepared for
the Justice Department files on February 28; 1972 (Ex.
271, 55-68). It recorded interviews with four inmates
who were confined to their cells during the entire up-
rising and who witnessed and/or suffered severa beatings.
Three of the statements identified by name Correction
Officers involved. Three of the Correction Officers

were named by all three of the inmaﬁes. (Ex. 271, 55-63) .%
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The report . stated also that the attempt to inter#iew

the inmates who had refused to cooperate W1th the FBT

Was unsuccessful (Ex 271, pp. 67-68).

Since the Justice files dig not indicate what
happened thereafter to its investigation, a member of .
my staff interviewed such of the Justice éttorneys as
could be reached (Ex. 266, interviewswith XK. William
OfConnor, Ben Krage, Robert Murphy)f Murphy's recol-
lection was that the investigation ended with the at-
tornegs'-report, ip light of the inmates® refusal to
Cooperate. O'Connor assumed, without specific recol~.
lectioﬁ, tﬁat he had decidéd'aftér receiving the report
to wait and see what haépened Krage recalled the
militant, hostile attltude of the inmates, and said the
investigation just died, but no one wished to close it
formaliy because of the publicity that would result.

' The Fischer investigation“complied with FBI
Yequests for materials (as 8346, 8364); It was not,
however, aware when the. FBT investigation ended (as
8373) and wés not furnished either the FBT reports or
the attorneys' report, though exchange of information

had been agreed upon (EH 7648-51).
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In August 1973, Malone of Fischer's staff re-
viewed the Justice files in Washington and requested
copies of one inmate interview and some medical records

(ﬁx. 272, 22). He does not recall seeing the Attorneys'
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Report when reviewing the files (BM 5585). In December 1973,

Leonard Brown, a staff investigator, obtained permissjion to

" borrow back photbgraphs previously turned over to Justice

(Ex. 272, 25-27). The next contact was not until March 1975,
when two State investigators again reviewed the files and
cbtained a copy of the first FBI report¥* (Ex. 200). They

did not, however, obtain copies of the second and third FBI

reports, which Simonetti knew nothing of until informed by

my étaff'on,nugtgﬁ 26,71975 (AS lOQiS).

Simonetti's recollectioﬁ as to why the FBI file
was not again reviewed until 1975 is that Attornéy Generalﬂ
Saxbhe was contacted in September 1974 (Ex. 272, 31; AS 10,
908) , but permission was not granted until Edward Levi became
Attorney General (AS 10,908, 10,911}. Frank Allen, Deputy
Chief of the Criminal Division of Justice's Civil Rights
Division stated, however, that he told Assistant Attorney

General Perry of Simonetti's staff in October 1974 that the

files could be seen at any time. (Exs. 266; 272, p. 29).

(D) The McKay Commission files

Though the interviews conducted by the McKay

Commission were unsworn, they were a potential source -of



information concerning post-retaking brutality which the

Commission found to have existed (McKay Report, 426-54).

TS obtain access to the McKay file, Fischer lssued a sub-
poena (Ex. 193, Folder 3), which the Commission moved -

to quash (Exs. 191, 192, 193). Fischer's position was
that McKay materials wers nécessary to comply with the
Brady and Rosario doctrines and also should be examined

prior to Grand Jury action on an indictment (Ex. 193,

Folder 1, 26). The subpoena was quashed on the ground
of public interest privilege, 72 Misc. 2d 595, and that
holding was affirmed, 42 A.D.2d 692.

In February 1974 Simonetti decided he needed

the McKay statements of all litterbearers and doctors

(Ex. 456). Negotiations during'thé Spring and Summexr

‘between Simonetti and Bell for the investigation and the

attorneys for the McKay éommission culminated in a
proﬁosed'consent order (Ex. 259) and an agreement that
upon receipt by the Commission's attorney of a release
from the person intervieWed, the interviewer notes would
be released (ibid.). Simonetti's recollection is that

the matter just lapsed because the investigation wanted
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to wait to see whether the material would be requested

at trial as Brady or Rosario material (AS 8529—30).

The MCRay Commission also took public testi-
mony which was published. At pages 1617 and 1618 of

those hearings Senator John Dunne, who had been a member

he Observers Committee,

Shapiro testified at the McKay Hearings (p. 954) that he
had no recollection of seeing any mistreatment or bru-

tality although he had noted: the Senator's remarks in a

chronology prepared for the Executive Chamber (HS 2808,

2892-97, Ex. 33).

N
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(B) BCI interviews

The Bureau of Criminal Investigation of the

State Police conducted a number of inmate interviews dur—
ing the first few weeks after the riot, which were de~
31gned theoretlcally to obtain all lnformatlon Dossessed
by the 1nmates interviewed. While it could hardly be ex-
pected that inmates fearful of retfibution would volun-—
teer information about brutality by enforcenient person-—

nel, so little such data was ‘obtained by the BCI that the

~investigation Several vears later analyzed all interviews

(F) Other possible sources

There were at ettica on éeptember 13, 1971 not
only'inmates and Correction Officers, but officiels of -
the Department of Correctional Services, of the Executive
Chamber,~the'c0mmissioner of the Office of General Serv-
ices, State-Troepers, National Guardsmen, Sheriff's
deputies, civilian employees of the prison, civilian
doctors, newsmen and members of the Qbservers' Committee,

a total in all of some three thousand persons. The efforts
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made by the Fischer-Simonetti investigation to reach the

individuals in these various groups is detailed in Sub-

diviaipn 270F this Section, below. That ﬁhere were others
with information of importancé to the investigation and
prosecution of crimes of brutality against inmates is
e?ident from the_interviews conducted by my investiga-
tion as a result of coﬁtacts made with us after my public
requesf for information (see Section C(1l) above). Those
interviews, which are being made available to the Attica
investigation at the time this report is filed, detail
specific acts of bfutality and are by persons who believe
they can identify the perpetrator, or where not may serve
as important corrcborative evidence.

In summary; the information available from
these witnesses is as foliows}'

Kevin Burke. A National Guardsman who treated

wounded inmates only to have bandages ripped off, saw
stretchers deliberately tilted, saw guards beat inmates
oh medical carts with clubs, saw a prison doctor pull

an inmate off a cart and kick him in the stomach, saw
inmates beaten while running a gauntlet, heard a civilian
who appeared to be in charge refuse to allow Dr. Cudmore-

of the National Guard set up a field hospital on prison
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ground. He believes he can identify the doctor and

the: civilian who—refused—te-allow—thehospital to be Set

up,Ténd could have,iaeﬁ,:fied guards involved in the
A {

- medical cart incident had he been contacted shortly after

the?gvenﬁ. He appeared before the McKay Commission, and
in %éptembe;, 1975 testified on the motion hea#ing in
Peégle V. Tﬁomgson. The £iles of the investigation

(Exs, 277, 463) contain no record of  Burke or aﬁy attempt

-

to interview him.

Jacques Roberts. An immate who details being
beaten with clubs when taken into custody, ruﬁning the
gauntlet in A yard, having teeth knocked out by a guard
named . (phonetic spelling) and being beateﬁ with

—_—— ] ' )
rifle butts while lying prone, hearing a shot fired immedi-
ately after an officer in an orange fainéoat saia, "This
nigger ain't dead yet," having a lit cigarette shoved by
a trooper into his regtuﬁ and against his buttocks, héving

his finger broken in a second gauntlet, being assaulted by

troopetrs when he went to the prison hospital for treatment.

He states that he can identify, in addition to!

the trooper who shoved the cigarette into him and some of

the troopers who assaulted him in the hospital.

-
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"Robert S, Jen S . A staff physmcxan at Genesee

Memorlal HO pltal who arrlved at the prison shortly after
noon: on September 13th who ocbserved an_inmate with large
wounds around his rectum which were not from gunshot and
.which, he.later‘heard, had been caused by a broken bottle;
heard a guard say he saw a hostage who was castrated;
was refused permission to evacuate to Genesee Hospital an
 inmate who had suffered severe brain damage; on the 1l4th
saw people with fractu:ee that had not yet been treated‘
and people in need of transfusion who had not yvet received.
it. He was Visited by the FBI, and asked by McKay Com-
mission_peoPle to testify on a day on which he could not
be available. No one else ever contacted him. He cannot
identify the individuals involved.

James O'Rourke. A United States Arm& observer,

who '
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Ray O. Morrow. Former Sheriff of Ontario

County who described acts of brutality but was no longer
able to make identification of the perpetrator, though he

believed he would have been able to earlier.

(2) The investigation conducted

(3) The firsg_monﬁh
On October 6, 1971, the first group of investi-

gators, consisting of nine State Police (BEx. 356, Folder

187} and nine independent investigators (Ex. 519), Qere

given fhei: respective assignments, most of which were in
the area of pre-riot events and ihmate crimes committed
during the riot. (See Section E(3) above.) Two investi-

gators were, however, assigned at that time to the
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retaking (BM 5704, AGS Report of 6/3/75, p. 15). This

retaking assignment did not include rehousing (0M 5839;
AS 8356) and there was no formal commencement of a rehous-

ing investigation at that time. No sepérate file was set

“up for rehousing information and leads {AS 8358), and

although some rehousing information developed as a result
of the investigation of gunshot injuries (EH 7625-27),
there was no progedure for transmittal or collection of such
information (BM 5533; EH 7640) .

In describing problems which Qere encountéred in
the early retaking investigation, Fischer emphasized
the delay caused by the necessity for answeriﬁg McKay
Commission inquiries (Ex. 520, p. 4) and the lack of
opportunity to interview inmates during the.fall of 1971
resﬁlting from the pendency of litigation relating to
their repfeséntation and constitutional rigbts (RF 3214~
15, 3231-33), and also indicated that McKay Commission
representatives had disadvantaged his own efforts by
suggesting to inmates that "they [Fischer's groupj are
locking at you crimiﬁallj S0 you may not want to talk to

them, but you can talk to us® (RF 9278). I have not
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(7) Undertakers

Other than identifying the State Police officials

who gave the order to obtain statements from undertakers

as to whether there were gunshof wounds in the bodies of

. flostages, and to determine the reasons for the order,

investigation was unnecessary, for the State Polica hag

‘turned the bodies over to the medical examiners who hagd
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~already publicly announced'ﬁhat

gunfire and knew ﬁhat independent pPathologists hag been

[
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{1) ‘WEabqns‘Accountabilggz

(8) The Problem

The State Poiice troopgrs Qho responded to Attica
on September'Q, 1971; came-with a variety of firearms.
As each individﬁal‘trooper arrived, he had in his possession N
his ﬁwn sidearm, which was registered in official State
Pélice files, Some troopers also brought rifles andg shot-
guns witﬁ them. These “léng" Weapons were registered in.
State Poliée records to a speéific station, but not to a

specific trooper (Retake Admin.=:fi.234)n
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{8) ' The New vork Times Transcript

Bell's report states that it seemed obvweue from
the September 14, 1971 issue of the Times that its re-
porters had monltored the statg Police radic and had a
complete and accurats transcript, perhaps aven ‘a tape,
ZWHich could contain much relevant material, but which,
despite Bell's urging, Simonetti refused to seek (MBR 36,
37). |

Bell testified thaé he first mentioned this'matw
ter to Slmonettl in conversation before he mentioned 1t
again in a memo in early Octeber 1974 that 81monett1
wanted to avoid publicity, and told Bell to ask Moran the
best way +to do that: that Moran suggested contacﬁing the
Times through counsel and Bell learned that the Times law
firm wag Cahlll Gordon and aeked Slmonettl for permlselon
to call Cahill, which was refused; that he then~repeated
the request in writing, but never received an answer,
Lhat he needed permission to make the call becauee Simonetti
had not yet made up his mlnd as to what he wanted to do

abevt the mat+er but never got it (MB 188-91),
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‘about the question, the Times had not yet been contacted.*

Simonetti's response in "I;sues and Answers"
{(Ex. 175, p. 9) was that the Times would be contacted "when
it is tim;ly," He testified that if the Times had such evi-
dence it would have "Volunteered it" (AS 1887), that he
was not sure when he first learned of the possible existence
of such a ﬁraﬁscript bﬁt directed that a letter be writéen

to the appropriate law firm, and if such a letter had not

‘been written he would be embarrassed (AS 1887-%3), that

if such a'transcript existed it would be significant evidence

¥

(AS 1896-97), that Bell regquasted permission to contact the

Times in a memo of November 21, 1974, and the lead was given

.to Perry to follow in December after Bell left, and that he

.could noet say why, on June 13, 1875, when he testified

’

A memb_from Savine to Simonetti dated Decenber

'30, 1974 says that Perry is attempting to determine whether

the Times had a log (Ex. 2, p. 11) and Moran testified

1
Both the Times and UPI (which, it appeared from a portion
Oof "Events at Attica® (Bx. 237 ),  might have had a similar
transcript) were contacted by my investigation. Neither
did (=x. 431a), |

*.
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Log Angeles:
learneg thrbugh
erfé notes of tiﬁe Plus what
est he could get it gown in
;onghand (EP 5403, 35472), that thoggh the New York Times

should have beep followeq up, it was not of major importanca .
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